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HON’ BLE SRI JUSTICE C.PRAVEEN KUMAR  
 AND  

HON’ BLE SMT. JUSTICE KONGARA VIJAYA LAKSHMI  
 

CRIMINAL APPEAL No.1129 OF 2011  
 

 
JUDGMENT : (per Hon’ ble Sri Just ice C.Praveen Kumar)  

 

1) The appellant  herein, sole accused, who was t ried for the offences 

punishable under Sect ions 498-A and 302 IPC, for causing the death of his 

wife by name Nagavarapu Nagamani @ Nagapuri Nagamani (hereinafter 

referred to as “ the deceased” ), on 03.05.2008, at  7.00 p.m., by 

throt t ling her neck, was convicted by the Mahila Sessions Judge, 

Vij ayawada, by Judgment  dated 23.08.2011, in Sessions Case No.211 of 

2010, under both the offences and sentenced him to undergo rigorous 

imprisonment  for two years and to pay a f ine of Rs.1,000/ -, in default  to 

suffer simple imprisonment  for a period of one month, for the offence 

punishable under Sect ion 498-A IPC and to undergo rigorous 

imprisonment  for life and to pay a f ine of Rs.5,000/ -, in default  to suffer 

simple imprisonment  for six months for the offence punishable under 

Sect ion 302 IPC.  Both the sentences were directed to run concurrent ly.   

2) The facts, as culled out , from the evidence of prosecut ion 

witnesses, is as under:  

 i) The accused is said to be the husband of the deceased.  PW.1 is 

father, PW.2 is mother and PWs.3 and 4 are neighbours of the deceased.  

The marriage between the accused and deceased took place in the year 

2004 and out  of wedlock they were blessed with a son and daughter.  

After marriage, both of them lived happily for about  one and half  years 

and, thereafter, the accused, who got  habituated to alcohol, used to 
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harass the deceased both physically and mentally.  He also suspected the 

f idelit y of the deceased. Whenever there were disputes between the 

husband and wife, the deceased used to inform the same to PWs.1 and 

2, who used to convince her and send her back.  About  four months prior 

to the incident , PW.1 took a house on rent  and both of them were living 

together as tenants in a port ion of the house of PW.4, but  there was no 

change in the at t itude of the accused, and cont inued to harass the 

deceased.  The evidence of PWs.3 and 5 discloses that , on 02.05.2008, 

the accused came to the house in a drunken condit ion by which t ime 

PW.3 and his family had their meal and slept .  At  about  12.00 mid night , 

PW.3 claims to have got  up for at tending natures call.   He not iced the 

children of the accused and deceased sleeping in a varanda in front  of  

their house, but , however, the accused and deceased were not  present  

in the varanda.  He thought  that  both of them were sleeping inside the 

house.  The evidence of PW.5 discloses that  on that  day, at  about  11.30 

p.m., when they were in front  of their house, for unloading a sand lorry, 

they not iced the accused and his son along with a bag leaving the house 

in a hurried manner.  When he quest ioned the accused, he is said to 

have informed him that  he is going to village and so saying left  that  

place.  The evidence of PW.6 shows that , on 02.05.2008, the accused 

picked up quarrel with the deceased, but , since it  was a regular affair,  

they did not  interfere in the said quarrel.  It  is said that  from 10.00 

p.m., onwards, PW.6 along with PW.5 were present  in front  of their 

newly const ructed house so as to unload the sand.  At  about  12.30 night , 

they not iced the accused leaving the house along with his son.  When 

PW.6 enquired, the accused is said to have informed him that  he is going 

to his village to hand over his son to his mother.  On the next  day 
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morning, the mother of PW.4-the house owner, went  to the house of the 

accused and t ried to wake up the deceased, but  none opened the door.  

Immediately she came from the house of the deceased and raised cries 

as “ bay-bay”  by act ion (as she is dumb).  On hearing the same, the PW.4 

came out  of the house and quest ioned as to what  happened.  She 

informed her, through gestures, that  the deceased was dead.  Then 

PW.4 went  there and found the deceased lying on the f loor of the house 

and her daughter was by her side.   

 ii) The evidence of PW.6 shows that , on the next  day morning, the 

house owner knocked the door of the deceased, but  she did not  open the 

door.  On such informat ion, he went  there and not iced the doors kept  

open.  They not iced that  the daughter of the deceased t rying to suck 

milk from the deceased mother.  On receipt  of informat ion about  the 

death, PW.1 proceeded to the house of the deceased and found the dead 

body lying on the f loor.  He also not iced inj uries on nose and mouth of  

the deceased.  The accused was not  present  in the house at  that  t ime.  

On 03.05.2008, at  about  9.00 a.m., PW.1 went  to the police stat ion and 

lodged a report  with PW.11-the Sub-Inspector of Police, which was 

registered as Crime No.81 of 2008, under Sect ion 174 Cr.P.C. Ex.P.9 is 

the f irst  informat ion report .  Thereafter, he took up invest igat ion, 

proceeded to the scene of offence, prepared a panchanama and a rough 

sketch of the scene in the presence of PW.8 and another.  Ex.P2 is the 

scene observat ion report  and Ex.P10 is the rough sketch of the scene.  

Thereafter, he conducted inquest  over the dead body of the deceased in 

the presence of PW.10.  Ex.P3 is the inquest  report .  During inquest , he 

not iced inj uries on the left  side of neck of the deceased and on lip and 

chin.  During inquest , PW.11 recorded the statements of PWs.1 to 7 and 
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others.  Thereafter, the dead body was sent  to Government  General 

Hospital,  Vij ayawada, for postmortem examinat ion.  PW.9-the Assistant  

Professor, Government  General Hospital,  Vij ayawada, conducted autopsy 

over the dead body and issued Ex.P.6-postmortem report .  According to 

the Doctor, the cause of death was “ due to smothering” .   

 iii) It  is also to be noted that  after receiving the postmortem 

examinat ion report , PW.11 altered the sect ion of law from 174 Cr.P.C. 

to 498-A and 302 IPC.  On receipt  of altered F.I.R., PW.12-the Inspector 

of Police, took up invest igat ion.  According to PW.12, on 05.05.2008, at  

about  04.30 p.m., he received a message from VRO of Edupugallu (PW8) 

stat ing that  the accused surrendered before him.  Thereafter, PW.12 

went  to the house of PW.8 and received the confessional statement  of 

the accused from him.  The statement  of  accused is placed on record as 

Ex.P4.  After recording the ext ra j udicial confession, in the presence of 

PW.4, he informed about  the same to PW.12, who arrested the accused.  

The confession made by the accused lead to recovery of M.O.4-lungi.  

After complet ing the invest igat ion and receiving all the material,  PW.12 

f iled the charge sheet , which was taken on f ile as P.R.C.No.95 of 2008, 

on the f ile of the I Met ropolitan Magist rate, Vij ayawada. After 

compliance of Sect ion 207 of Cr.P.C., the mat ter was commit ted to the 

Court  of Sessions, wherein it  came to be numbered as S.C.No.211 of 

2010. 

3) Basing on the material,  charges came to be framed for the offences 

punishable under Sect ions 302 and 498-A IPC, read over and explained to 

the accused to which he denied the same and claimed to be t ried. 
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4) To substant iate their case, the prosecut ion examined PWs.1 to 12 

and got  marked Exs.P1 to P12 and M.Os.1 to 4.  

5)  After closure of the evidence, the accused was examined under 

Sect ion 313 Cr.P.C., with reference to the incriminat ing circumstances 

appearing against  him in the evidence of the prosecut ion witnesses, to 

which he denied.  No oral or documentary evidence was adduced on 

behalf  of the accused in support  of his defence.   

6) After appreciat ing the oral evidence, the ext ra j udicial confession 

made by the accused before PW.8, the Sessions Judge convicted the 

accused in the manner referred to above.  Challenging the same, the 

present  appeal came to be f iled.   

7) Learned counsel for the appellant  mainly submits that  there are no 

direct  witnesses to the incident  and the ent ire case rests on the 

circumstant ial evidence.  According to her, the circumstances relied 

upon by the prosecut ion do not  form a chain of events so as to connect  

the accused with the crime.  In view of the inconsistent  version of the 

prosecut ion witnesses and having regard to the fact  that  the prosecut ion 

witnesses themselves stated that  there are no quarrels between the 

accused and deceased, it  cannot  be said that  the accused had any 

mot ive or intent ion to kill the deceased.  It  is pleaded that  if  the 

contents made in the ext ra j udicial confession are taken into 

considerat ion, the incident  took place when the deceased refused to 

fulf il his lust , the accused got  angry and st rangulated her.   

8) On the other hand, the learned Public Prosecutor would submit  that  

the circumstances relied upon by the prosecut ion do form a chain of  
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events so as to connect  the accused.  He took us through the evidence of 

the witnesses to show that  the accused alone can be responsible for the 

commission of offence.   

9) As seen from the record, there are no eye witnesses to the 

incident .  The ent ire case rests on the circumstant ial evidence.  It  is well 

established principles of law that  in a case based on circumstant ial 

evidence, the prosecut ion has to prove the chain of events.   

10) In Padala Veera Reddy v. State of Andhra Pradesh1,  the Apex 

Court , while dealing with the issue on circumstant ial evidence, held as 

under: 

(1) t he circumst ances f rom which an inference of  guil t  is 
sought  t o be drawn, must  be cogent ly and f irmly 
est abl ished; 

(2) t hose circumst ances should be of  a def init e t endency 
unerringly point ing t owards guil t  of  t he accused; 

(3) t he circumst ances, t aken cumulat ively, should form a 
chain so complet e t hat  t here is no escape f rom t he 
conclusion t hat  wit hin al l  human probabil i t y t he crime was 
commit t ed by t he accused and none else; and 

(4) t he circumst ant ial  evidence in order t o sust ain convict ion 
must  be complet e and incapable of  explanat ion of  any ot her 
hypot hesis t han t hat  of  t he guil t  of  t he accused and such 
evidence should not  only be consist ent  wit h t he guil t  of  t he 
accused but  should be inconsist ent  wit h his innocence.  

11) In the instant  case, the circumstances, which are sought  to be 

relied upon by the prosecut ion, are (1) disputes between the accused 

and deceased prior to the incident , (2) the accused entering the house in 

drunken condit ion; (3) the accused leaving the house at  11.30 p.m., 

along with minor son, and (4) ext ra j udicial confession made by the 

                                                 
1

 (1989) Supp (2) SCC 706 
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accused before PW.8, on 05.05.2008, and the body of the deceased wife 

lying in the house.   

12) The quest ion that  falls for considerat ion is: whether these 

circumstances are suff icient  to hold the accused guilty of the offence?   

13) PWs.1 and 2, who are parents of the deceased, in their evidence 

deposed about  the accused harassing the deceased and suspect ing her 

f idelit y, which was being informed to them by the deceased.  PWs.1 and 

2 t ried to convince the deceased and sent  her to marital life.  About  two 

or three months prior to the incident , PW.1 brought  his daughter and set  

up a separate family as a tenant  in the house of PW.4.  PW.4 

categorically stated that , on the previous night , there was a dispute 

between them.  It  is her version that  the accused was in the habit  of  

taking alcohol, not  giving money or provisions in the house and for that  

reason there were disputes between them.  Insofar as this aspect , in her 

cross-examinat ion, P.W.4 admits that  she did not  state these aspects 

before the police and the M.R.O.   

14)  It  will be useful to refer to the said admission, which is as under:  

“ It  is t rue I st at ed before pol ice and M.R.O t hat  t here were 
no disput es bet ween accused and deceased and I have not  
heard any cries f rom t he house of  t he accused on 
02.05.2008.”  

15) Similarly, PW.6 in the cross-examinat ion stated as under:  

“ It  is t rue I have not  st at ed before pol ice t hat  3 days prior 
t o t he deat h of  t he deceased t here was quarrel  in bet ween 
accused and deceased.”  

16) Further, PW.6 in the cross examinat ion admit ted as under:  

“ i t  is t rue I have not  st at ed t o pol ice t hat  t here were 
quarrels in bet ween accused and deceased prior t o her deat h 
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and I int erfered in t he same.  It  is t rue I have not  st at ed t o 
pol ice t hat  on 02.05.2008 t here was a quarrel  bet ween t hem 
and I int erfered t he same.”  

17) PWs.5 and 6, who are son and father, were examined to speak 

about  the accused leaving the house at  about  11.30 p.m., or 12.00 and 

that  they are related to PWs.1 and 2 and the deceased.  PW.3, who is a 

neighbour, was also examined to speak about  the quarrel between the 

accused and the deceased.  He deposed that  the accused was in the 

habit  of taking alcohol and harassing the deceased without  bringing any 

provisions.  The said witness did not  depose about  any quarrel,  which 

took place on the night  of 02.05.2008, or hearing of any cries from the 

house of the accused and the deceased.  In fact , PW.11-the Invest igat ing 

Off icer, in his evidence, admits that  none of the witnesses spoke about  

any harassment  by the accused or any demand of dowry.   

18) It  would be useful to refer to the admissions elicited in the cross-

examinat ion of PW.11, which are as under:  

“ It  is t rue t hat  af t er recording t he st at ement  by t he M.R.O., 
I recorded t he st at ement s of  t he wit nesses.  It  is t rue t hat  
t here was no previous al legat ion against  t he accused nor 
given any complaint  by PW.1 or deceased about  t he 
harassment  of  t he accused.  It  is t rue t hat  no wit nesses were 
deposed before me for dowry harassment  of  t he accused.  It  
is t rue t hat  PWs.1 t o 5 are st at ed before me t hat  t here were 
inj uries on t he dead body of  t he deceased.”    

19) From the evidence, referred to above, it  can be said that  the 

prosecut ion failed to prove the existence of any disputes between the 

accused and the deceased prior to the incident  or from the t ime they 

were living as tenants in the house of PW.4.   

20) The next  circumstance, which is relied upon by the prosecut ion, 

relates to accused entering the house on that  night  in a drunken 
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condit ion.  The said fact  was spoken to by PW.3 alone.  Though it  was 

suggested to PW.3 that  he has not  seen the accused in drunken condit ion 

at  7.30 p.m., the same was denied by him.  Therefore, the circumstance 

of accused entering the house at  7.30 p.m., in a drunken condit ion goes 

un-rebut ted.   

21) The third circumstance, which relied upon by the prosecut ion, 

relates to the accused leaving the house, in the midnight , along with his 

minor son.  PWs.5 and 6, who are son and father, and related to PWs.1, 

2 and the deceased, were examined to speak about  the said fact .  PW.5, 

in his evidence, deposed that  on 02.05.2008, at  about  11.30 p.m., while 

they were present  in front  of  their newly const ructed house, for un-

loading sand, not iced the accused along with his son and a bag, leaving 

the house in a hurried manner.  When quest ioned, the accused told them 

that  he is going to his village and so saying left  that  place.   

22)  PW.6, in his chief examinat ion, stated that , on 02.05.2008, at  

about  10.00 p.m., he along with LWs.7 and 8 were present  in front  of 

their newly const ruct ing house, to carry the sand to the house.  At  about  

00.30 night , they not iced the accused leaving the house along with his 

son.  When PW.5 enquired, he informed them that  he wants to hand over 

his son to his mother, as he was going to some village.  The evidence of 

these two witnesses is in-consistent  with regard to the purpose for which 

the accused left  the house.  It  is not  in dispute that  PWs.5 and 6 are 

related to PWs.1 and 2 and the deceased.  PW.5, in his evidence, stated 

that  he saw the accused leaving the house along with his son at  11.30 

p.m., and when quest ioned, he claims to have stated that  he is going to 

his village, whereas the evidence of PW.6 is something dif ferent .  PW.6 
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was also present  along with PW.5 at  their house and he also claims to 

have seen the accused leaving the house along with his son.  According 

to him, at  about  12.30 a.m., when PW.5 accosted, the accused is said to 

have told him that  he is going to some village to hand over his son to his 

mother.  The version given by PWs.5 and 6 is at  variance not  only with 

regard to the t ime when they saw the accused leaving the house but  also 

the purpose for which the accused left  the village.  Therefore, there is 

any amount  of doubt  with regard to the evidence of PWs.5 and 6, in 

seeing the accused leaving the house.   

23) The next  and last  circumstance, which is pressed into service by 

the prosecut ion, is the ext ra j udicial confession made by the accused 

before PW.8 and 6, which is produced on record as Ex.P4.   

24) It  would be useful to ext ract  the relevant  port ion of the ext ra 

j udicial confession, which is as under:  

“ On 02.05.2008 in t he evening af t er at t ending t o slab work 
our Head mason Bulela Sreenu gave one quart er l iquor t o me 
and cash of  Rs.200/ -.  I purchased anot her quart er and 
consumed it .  I purchased anot her quart er and t ook it  t o t he 
house and consumed it  t here at  my house. My wife is cut t ing 
brinj als t o cook t he brinj al  curry. Then I abused my wife as 
t o why she is cooking brinj al  curry.  When I am raising cries 
against  her in int oxicat ed condit ion due t o l iquoring t he 
neighbours came and chast ised me.  My wife went  t o her 
mot her’ s house and brought  t he curry of  Deccanhemp and 
dried prawns. She also cooked omlet .  Af t er t aking meals we 
slept  at  10’  clock. Af t er my chi ldren slept  I wished t o have 
sex wit h my wife and I woke up her and asked her t o come 
near t o me.  But  she refused t o ful f i l l  my desire.  As such 
during night  at  10’  o clock I t ook her forcibly in t o t he room.  
Even t hen she has not  agreed.  She st ruggled wit h me for a 
long t ime.  Then I grew wild, wit h an int ent ion t o ki l l  her I 
squeezed her neck and I st uf fed my lungi in her mout h and 
pressed her mout h wit h my lungi forcibly.  Af t er a while her 
breat hing st opped.  Af t er conf irming t hat  she died I kept  
t wo pair of  clot hes, a lungi and album in a carry bag and 
went  t o Vij ayawada wit h my son Maj oj .  I gave my son t o my 
mot her and moving in Vij ayawada here and t here.  On 
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knowing t hat  pol ice are searching for me t oday i.e. on 
05.05.2008 I came t o you due t o fear and t old t he incident  
t hat  occurred.  It  is t rue. I pray t o handover me t o t he 
pol ice.”  

25) The ext ra j udicial confession made before the V.R.O., was reduced 

into writ ing and the signature of the accused was also obtained thereon.  

Subsequent  thereto, PW.8 is said to have gone to the police and handed 

over the accused to PW.12 along with the ext ra j udicial confession 

statement .     

26) A reading of the ext ra j udicial confession establishes the presence 

of the accused in the house, at  the t ime of incident .  The said confession 

discloses the manner in which the incident  took place.  In his statement ,  

he disclosed that  after consuming alcohol,  in the house, he abused his 

wife as to why she has prepared brinj al curry.  As such, the deceased 

went  to her mother’ s house and brought  the curry of Deccanhemp and 

dried prawns.  After taking meals, they slept  at  10.00 p.m.  After the 

children slept , the accused wanted to have sex with his wife.  Hence, he 

woke her up and asked her to come near him, but  she refused to fulf il  

his desire. He, then, forcibly took her into the room.  Even then, she did 

not  agree for having sex with him. At  that  t ime, he grew wild and 

pressed her neck.   Though he confessed that  he intent ionally t ried to 

kill her when she refused to have intercourse, having regard to the 

circumstances under which the incident  took place, we feel that  he 

never had any intent ion to kil l her, more so, when the evidence on 

record does not  establish any quarrel between them after they got  

shif ted to the house of PW.4.  
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27) In Vineet  Kumar Chauhan v. State of U.P.2  the Apex Court  

observed as under: 

“ …..t hat  t he safest  way of  approach t o t he int erpret at ion 
and appl icat ion of  Sect ion 299 and 300 of  t he Code is t o 
keep in focus t he key words used in various clauses of  t he 
said sect ions. Minut ely comparing each of  t he clauses 
of  sect ion 299 and 300 of  t he Code and t he drawing support  
f rom t he decisions of  t he court  in Virsa Singh v. St at e of  
Punj ab and Raj want  Singh v. St at e of  Kerala, speaking for 
t he court , Just ice RS Sarkaria, neat ly brought  out  t he point s 
of  dist inct ion bet ween t he t wo of fences, which have been 
t ime and again reit erat ed. Having done so, t he court  said 
t hat  wherever t he Court  is conf ront ed wit h t he quest ion 
whet her t he of fence is murder or culpable homicide not  
amount ing t o murder, on t he fact s of  a case, i t  would be 
convenient  for i t  t o approach t he problem in t hree st ages. 
The quest ion t o be considered at  t he f irst  st age would be 
t hat  t he accused has done an act  by doing which he has 
caused t he deat h of  anot her. Two, if  such causal connect ion 
bet ween t he act  of  t he accused and t he deat h, leads t o t he 
second st age for considering whet her t hat  act  of  t he accused 
amount s t o culpable homicide as def ined in sect ion 299. If  
t he answer t o t his quest ion is in t he negat ive, t he of fence 
would be culpable homicide not  amount ing t o murder, 
punishable under t he First  or Second part  of  Sect ion 304, 
depending respect ively, on whet her t his second or t he t hird 
clause of  Sect ion 299 is appl icable. If  t his quest ion is found 
in t he posit ive, but  t he cases come wit hin any of  t he 
except ions enumerat ed in Sect ion 300, t he of fence would 
st i l l  be culpable homicide not  amount ing t o murder, 
punishable under t he f irst  part  of  Sect ion 304 of  t he Code. It  
was, however, clarif ied t hat  t hese were only broad 
guidel ines t o facil i t at e t he t ask of  t he court  and not  cast -
iron imperat ive.”  

 

28)  In Aj it  Singh v. State of Punj ab3,  the Apex Court  held that : 

  “ In order t o hold whet her an of fence would fal l  
under Sect ion 302 or Sect ion 304 Part  I of  t he Code, t he 
court s have t o be ext remely caut ious in examining whet her 
t he same fal ls under Sect ion 300 of  t he Code which st at es 
whet her a culpable homicide is murder, or would it  fal l  
under it s f ive except ions which lay down when culpable 
homicide is not  murder.  

                                                 
2
 (2007) 14 SCC 660 

3
 (2011) 9 SCC 462 
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29) In Rampaul Singh v State of U.P.4,  while dealing with a situat ion 

as to when an offence can be brought  down to Sect ion 304 Part -I IPC, in 

Para Nos.20, 21, 22, 23, 25 and 26, the Apex Court  held as under: 

 In ot her words, Sect ion 300 st at es bot h, what  is 
murder and what  is not . First  f inds place in Sect ion 300 in 
it s four st at ed cat egories, while t he second f inds det ailed 
ment ion in t he st at ed f ive except ions t o Sect ion 300. The 
legislat ure in it s wisdom, t hus, covered t he ent ire gamut  of  
culpable homicide t hat  ‘ amount ing t o murder’  as wel l  as 
t hat  ‘ not  amount ing t o murder’  in a composit e manner 
in Sect ion 300 of  t he Code.  

21. Sect ions 302 and 304 of  t he Code are primari ly t he 
punit ive provisions.  They declare what  punishment  a 
person would be l iable t o be awarded, i f  he commit s 
eit her of  t he of fences.  An analysis of  t hese t wo Sect ions 
must  be done having regard t o what  is common t o t he 
of fences and what  is special  t o each one of  t hem. The 
of fence of  culpable homicide is t hus an of fence which 
may or may not  be murder. If  i t  is murder, t hen it  is 
culpable homicide amount ing t o murder, for which 
punishment  is prescribed in Sect ion 302 of  t he 
Code. Sect ion 304 deals wit h cases not  covered by Sect ion 
302 and it  divides t he of fence int o t wo dist inct  classes, 
t hat  is (a) t hose in which t he deat h is int ent ional ly 
caused; and (b) t hose in which t he deat h is caused 
unint ent ional ly but  knowingly. In t he former case t he 
sent ence of  imprisonment  is compulsory and t he 
maximum sent ence admissible is imprisonment  for l i fe.  
In t he lat t er case, imprisonment  is only opt ional, and t he 
maximum sent ence only ext ends t o imprisonment  for 10 
years. The f irst  clause of  t his sect ion includes only t hose 
cases in which of fence is real ly ‘ murder’ ,  but  mit igat ed 
by t he presence of  circumst ances recognized in t he 
except ions t o sect ion 300 of  t he Code, t he second clause 
deals only wit h t he cases in which t he accused has no 
int ent ion of  inj uring anyone in part icular. In t his regard, 
we may also refer t o t he j udgment  of  t his Court  in t he 
case of  Fat t a v. Emperor, 1151. C. 476 (Refer :  Penal Law 
of  India by Dr. Hari Singh Gour, Volume 3, 2009 ) 

22. Thus, where t he act  commit t ed is done wit h t he clear 
int ent ion t o ki l l  t he ot her person, it  wil l  be a murder 
wit hin t he meaning of  Sect ion 300 of  t he Code and 
punishable under Sect ion 302 of  t he Code but  where t he 
act  is done on grave and sudden provocat ion which is not  
sought  or volunt ari ly provoked by t he of fender himself ,  
t he of fence would fal l  under t he except ions t o Sect ion 
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300 of  t he Code and is punishable under Sect ion 304 of  
t he Code. Anot her f ine t ool  which would help in 
det ermining such mat t ers is t he ext ent  of  brut al i t y or 
cruel t y wit h which such an of fence is commit t ed. 

23. An import ant  corol lary t o t his discussion is t he 
marked dist inct ion bet ween t he provisions of  Sect ion 304 
Part  I and Part  II of  t he Code. Linguist ic dist inct ion 
bet ween t he t wo Part s of  Sect ion 304 is evident  f rom t he 
very language of  t his Sect ion. There are t wo apparent  
dist inct ions, one in relat ion t o t he punishment  while 
ot her is founded on t he int ent ion of  causing t hat  act , 
wit hout  any int ent ion but  wit h t he knowledge t hat  t he 
act  is l ikely t o cause deat h. It  is neit her advisable nor 
possible t o st at e any st raight -j acket  formula t hat  would 
be universal ly appl icable t o al l  cases for such 
det erminat ion. Every case essent ial ly must  be decided on 
it s own merit s. The Court  has t o perform t he very 
del icat e funct ion of  applying t he provisions of  t he 
Code t o t he fact s of  t he case wit h a clear demarcat ion as 
t o under what  cat egory of  cases, t he case at  hand fal ls 
and accordingly punish t he accused. 

25. As we have already discussed, classif icat ion of  an 
of fence int o eit her Part  of  Sect ion 304 is primari ly a 
mat t er of  fact . This would have t o be decided wit h 
reference t o t he nat ure of  t he of fence, int ent ion of  t he 
of fender, weapon used, t he place and nat ure of  t he 
inj uries, exist ence of  pre-medit at ed mind, t he persons 
part icipat ing in t he commission of  t he crime and t o some 
ext ent  t he mot ive for commission of  t he crime. The 
evidence led by t he part ies wit h reference t o al l  t hese 
circumst ances great ly helps t he court  in coming t o a f inal  
conclusion as t o under which penal provision of  t he 
Code t he accused is l iable t o be punished. This can also 
be decided f rom anot her point  of  view, i .e., by applying 
t he ‘ principle of  exclusion’ . This principle could be 
appl ied while t aking recourse t o a t wo-st age process of  
det erminat ion. First ly, t he Court  may record a 
prel iminary f inding if  t he accused had commit t ed an 
of fence punishable under t he subst ant ive provisions 
of  Sect ion 302 of  t he Code, t hat  is, ‘ culpable homicide 
amount ing t o murder’ .  Then secondly, i t  may proceed t o 
examine if  t he case fel l  in any of  t he except ions det ailed 
in Sect ion 300 of  t he Code. This would doubly ensure 
t hat  t he conclusion arrived at  by t he court  is correct  on 
fact s and sust ainable in law. We are st at ing such a 
proposit ion t o indicat e t hat  such a det erminat ion would 
bet t er serve t he ends of  criminal  j ust ice del ivery. This is 
more so because presumpt ion of  innocence and right  t o 
fair t r ial  are t he essence of  our criminal  j urisprudence 
and are accept ed as r ight s of  t he accused. 
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26. Having examined t he principles of  law appl icable t o 
t he cases l ike t he one in hand, now we would t urn t o t he 
present  case.”  

30) A reading of the ext ra j udicial confession clearly indicates that  

the accused came to the house, at  about  12 mid night , in a drunken 

condit ion and wanted his wife to come into the house to fulf il l his sexual 

desire, to which she rej ected.  Then, he forcibly took her into the house 

and repeatedly asked her to fulf il l his lust , but  she refused and declined 

to fulf il l his lust . 

31)  The medical evidence, which has been placed on record, would 

show abrasions on both lips, an abrasion on the neck, apart  from three 

bite marks on the upper port ion of the tongue of the deceased.   

32) From the medical evidence, it  appears that  every ef fort  was made 

by the accused to have intercourse with his wife in a drunken condit ion 

so as to fulf il l his sexual desire, but  her refusal to oblige him made him 

angry, which must  have lead to put t ing pressure on the neck.   

33) In the absence of any earlier disputes between the accused and 

the deceased and in view of the admissions elicited, it  can be said that  

there was no animosity or intent ion or mot ive for the accused to kill the 

deceased.  The incident  occurred when the deceased refused to have 

sexual intercourse.   

34)  Under those circumstances, the offence can be scaled down to 

one under Sect ion 304 Part -I IPC, since the act  of the accused cannot  be 

said to be one of murder under Sect ion 302 IPC. 

35) In view of the above, the Criminal Appeal is allowed in part .   The 

convict ion and sentence recorded against  the appellant /  accused in 
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S.C.No.211 of 2010 on the f ile of the Mahila Sessions Judge, Vij ayawada, 

for an offence punishable under Sect ions 302 is altered to one under 

Sect ion 304 Part -I IPC.  For the altered convict ion, the appellant  is 

sentenced to rigorous imprisonment  for a period of (10) years.   

 Miscellaneous pet it ions if  any pending in this appeal shall stand 

closed. 

 
_________________________ 

  JUSTICE C.PRAVEEN KUMAR 
 

 
__________________________ 
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