
THE HON’BLE SRI JUSTICE M. SATYANARAYANA MURTHY 

CRL.R.C.NO.385 OF 2016 

 

ORDER: 
 
This c rimina l revision c ase is filed  under Sec tions 397 and  401 of 

Cr.P.C. c ha lleng ing the judgment, da ted  20.01.2016 in Crl.A.No.566 of 

2014 passed  by the IV Add l. Metropolitan Sessions Judge, a t Hyderabad  

c onfirming the judgment d t.30.05.2014 in C.C.No.237 of 2013 passed  by 

the II Add l.Spec ia l Mag istra te, Hyderabad . 

 

2. The sec ond  respondent herein filed  a  p riva te c omp la int aga inst the 

petitioner for the offenc e punishab le under Sec tion 138 of Negotiab le 

Instruments Ac t a lleg ing  tha t the petitioner borrowed  Rs.10,90,000/ - from 

the sec ond  respondent in the month of April, 2012 and  in d isc harge of 

deb t, the petitioner issued  a  c heque d rawn on Development Cred it Bank, 

Sanjeeva  Reddy Nagar, Hyderabad  in favour of the sec ond  respondent 

herein and  on its p resenta tion through his banker AP Vardhaman (Mahila ) 

Co-opera tive Urban Bank Limited , Ameerpet Branc h, the c heque was 

returned  by his banker on 14.03.2013 with an endorsement tha t the 

c heque was d ishonoured  for the reason ‘ funds insuffic ient’  with c heque 

returned  memo, d t.16.03.2013.  Therea fter, a  notic e d t.14.04.2013 c a lling  

upon the petitioner herein to pay Rs.10,90,000/ - towards the amount 

c overed  by the c heque within the spec ified  time.  The petitioner having 

rec eived  the notic e on 15.04.2013 d id  not c omp ly the leg itima te demand 

and  no rep ly was issued  and  henc e, filed  the c omp la int before the Court 

by the first respondent herein for the offenc e punishab le under Sec tion 

138 of Negotiab le Instruments Ac t.   

 

3. The tria l Court found  the petitioner guilty for the offenc e punishab le 

under Sec tion 138 of the Ac t, sentenc ed  him to undergo imprisonment for 

a  period  of one year and  to pay c ompensa tion of Rs.10,90,000/ - within a  
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period  of two months from the da te of the order, with default sentenc e to 

undergo simp le imprisonment for six months. 

 

4. Aggrieved  by the c a lendar judgment, d t.30.05.2014 in C.C.No.237 

of 2013 passed  by the II Spec ia l Magistra te, Hyderabad , the petitioner 

p referred  an appea l before the Sessions Court and  in turn, a fter hearing  

both c ounsel, d ismissed  the appea l by judgment, d t.20.01.2016 in 

Crl.A.No.566 of 2014 c onfirmed  the c onvic tion and  sentenc e passed  by 

the II Spec ia l Mag istra te, Hyderabad  having found  no ground  to interfere 

with the fac t find ing rec orded  by the tria l Court.   

 

5. Aggrieved  by the c onc urrent find ings of both tria l and  appella te 

Court, the p resent revision is filed  on the ground  tha t no notic e was served  

on the petitioner and  Ex.P-5 posta l ac knowledgement is not issued  by the 

petitioner and  signa ture appearing  on Ex.P-5 is not tha t of the petitioner 

herein and  when the notic e was not served  on the petitioner, the entire 

c omp la int is liab le to be d ismissed  and  apart from tha t the amount 

a lleged ly lent was not shown in the inc ome tax returns of the sec ond  

respondent and  in suc h a  c ase, the deb t itself is not enforc eab le deb t 

and  the c heque was not issued  towards d isc harge of lega lly enforc eab le 

liab ility and  thereby the c onvic tion and  sentenc e passed  aga inst the 

petitioner by both tria l c ourt and  appella te c ourt a re unsusta inab le and  

p rayed  to set aside the same by a llowing the revision. 

 

6. The lea rned  c ounsel for the petitioner during  hearing  d rawn the 

a ttention of this Court to Exs.P-5 posta l ac knowledgement and  Ex.P-6 

c opy of inc ome tax return for assessment year 2013-14 p roduc ed  by the 

first respondent to substantia te his c la im and  Ex.P-5 does not bear the 

signa ture of the petitioner.  Therefore, the petitioner d id  not c omp ly the 

requirement under Sec tion 138 of the Ac t i.e. the demand  notic e as 

required  under law and  c onsequently the c onvic tion and  sentenc e 
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passed  by the tria l Court as c onfirmed  by the appella te c ourt was 

vitia ted . He a lso c ontended  tha t when the petitioner denied  the liab ility, it 

is for the sec ond  respondent to p rove tha t the c heque was issued  towards 

d isc harge of lega lly enforc eab le deb t or liab ility and  in the absenc e of 

any materia l, the c onvic tion and  sentenc e imposed  by the tria l Court as 

c onfirmed by the appella te Court c annot be susta ined  and  p rayed  to  set 

aside the same. 

 

7. Per c ontra , the c ounsel for the first respondent a rgued  tota lly in 

favour of the find ings rec orded  by the tria l Court while remind ing this 

Court about powers vested  on the revisiona l c ourt under Sec tion 397 and  

401 Cr.P.C. whic h a re limited  and  the fac t find ings rec orded  by the tria l 

Court and  appella te Court while exerc ising power of revision c annot be 

interfered  with suc h fac t find ing genera lly unless those find ings a re 

manifestly perverse or pa tently erroneous.  But, here no suc h perversity or 

error in the find ings as pointed , thereby the c ourt c annot interfere with the 

fac t find ings rec orded  by the tria l Court and  p rayed  to d ismiss the revision, 

c onfirming the c onvic tion and  sentenc e imposed  by the tria l Court.  

 

8. Considering  riva l c ontentions and  materia l on rec ord , the points 

tha t a rise for c onsidera tion a re: 

 
i) Whether the sec ond respondent c omplied the requirements under Sec tion 138 

of Negotiable Instruments Ac t i..e issue of demand notice for payment of amount 

c overed by dishonoured c heque within the time stipulated? 

 

ii) Whether the debt due by the petitioner is legally enforc eable debt, if not, 

whether the fac t findings rec orded by the tria l c ourt and c onfirmed by the 

appellate c ourt c onvic ting the petitioner for the offenc e punishable under Sec tion 

138 of the Ac t is sustainable?  

 

9. POINT NO.1: Sec tion 401 c onfers a  kind  of pa terna l and  supervisory 

jurisd ic tion on the High Court over a ll other c rimina l Courts estab lished  in 

the Sta te in order to c orrec t misc a rriage of justic e a rising  from a  

misc onc ep tion of law, irregula rity of p roc edure, neg lec t or apparent 
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harshness of trea tment whic h has on one hand  resulted  in some injury to 

the due ma intenanc e of law and  order or on the other hand , in some 

undeserved  hardship  to ind ividua ls.  The revisiona l power c onferred  on the 

High Court by this sec tion is d isc retionary power, has to be exerc ised  in the 

a id  of justic e and  this Court will not exerc ise jurisd ic tion under this Sec tion if 

there has been no fa ilure of justic e even though the p roc eed ings of the 

lower c ourt suffer from irregula rity or impropriety as held  by Apex Court in 

STATE OF WEST BENGAL v. TULSIDAS1. The revisiona l jurisd ic tion c onferred  

upon this Court by Sec tion 401 Cr.P.C. has to be exerc ised  only for the 

purpose of relieving  persons who have not had  a  fa ir tria l or whose 

c onvic tions have been a rrived  a t by non-observanc e of ma teria l 

p rovisions of the law or by suc h mis-d irec tions as must have oc c asioned  a  

fa ilure of justic e as held  in PRAHLAD v. EMPORER2.  Further, the High Court 

c an, in exerc ise of its revisiona l powers, either suo motu on the basis of its 

own knowledge derived  from any sourc e wha tsoever, or on an 

app lic a tion by a  c omp la inant, exerc ise the powers of an appella te Court 

both with respec t to ac quitta l and  c onvic tion.  This revisiona l power is 

sub jec t to the following three limita tions: 

Firstly, no order c an be made to the p rejud ic e of the ac c used  or 

other person unless he had  an opportunity of being heard  

persona lly or by a  p leader in his own defenc e; 

 

Sec ondly, it c annot c onvert a  find ing of ac quitta l into one of 

c onvic tion; 

Third ly, no revision c an be enterta ined  a t the instanc e of a  pa rty 

who c ould  have appea led  under the Code and  has not appea led . 

 

10. Thus, the powers of the High Court a re limited , this Court c annot 

interfere with the c onc urrent fac t find ings rec orded  by the c ourts below. 

                                                 
1
 (1964) 1 Crl.L.J. 443 (SC) 

2
 48, Crl.LJ 173, 174 (Pat) 
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As a  genera l rule, the High Court will not in revision interfere with a  find ing  

of fac t and  this is spec ia lly so, where there a re c onc urrent find ings of fac ts 

of the lower Courts. But, in spec ia l and  exc ep tiona l c irc umstanc es, the 

High Court is entitled  to go into questions of fac t and  do justic e, though 

the power should  be ra rely exerc ised , as held  by Apex Court in S.P.S. 

JAYAM & CO. v. NEHRUSADAN3. 

 

11. In revision, the High Court usua lly ac c ep ts the find ings on questions 

of fac ts rec orded  by a  subord ina te Court unless the find ing  is manifestly 

perverse or pa tently erroneous in view of the law dec la red  by the Apex 

Court in BANSILAL v.LAXMAN4. Keep ing in view the limited  powers of this 

Court under Sec tion 401 Cr.P.C., I would  like to apprec ia te the 

c ontentions of both pa rties.  

 

12. The petitioner’ s ma in c ontention is tha t a  notic e in c omp lianc e of 

requirement under Sec tion 138 of N.I. Ac t was sent whic h was not 

rec eived  by the petitioner/ ac c used .  Therefore, entire p roc eed ings a re 

vitia ted . Proviso (b ) of Sec tion 138 of N.I. Ac t c ontemp la tes tha t the payee 

or the holder in due c ourse of the c heque, as the c ase may be, makes a  

demand  for the payment of the sa id  amount of money by g iving  a  

notic e, in writing , to the d rawer of the c heque within 30 days of the 

rec eip t of information by him from the bank regard ing the return of the 

c heque as unpa id .  If the notic e in writing  was not sent, the entire 

p roc eed ings vitia tes.  Here, in this c ase, Ex.P-3 is the offic e c opy of lega l 

notic e, d t.13.04.2013 and  Ex.P-4 is the posta l rec eip ts, d t.14.04.2013.  These 

two doc uments estab lish tha t the notic e was sent to the c orrec t address 

of the petitioner.  Ex:P-5 is the posta l ac knowledgement,d t.15.04.2013 

ac knowledg ing the rec eip t of the notic e. But, ac c ord ing to the c ounsel 

for the petitioner, the signa ture appearing  on the posta l 

                                                 
3
 1977 Crl.L.J. 1101 

4
 (1986) 3 SCC 445 
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ac knowledgement is not tha t of the signa ture of the petitioner herein.  

Servic e of notic e on any one of the family members is suffic ient servic e 

and  rec eip t of notic e and  ac knowledgement of the same by any one of 

the members of the family is suffic ient as per Proviso (b ) of Sec tion 138 of 

N.I. Ac t.  A simila r question c ame up  in a  dec ision reported  in C.C. 

ALAVIHAJI v. PALAPETTY MUHAMMED AND ANOTHER5, the Apex Court 

c onsidered  the va rious p rovisions of Evidenc e Ac t and  Sec tion 27 of 

Genera l Clauses Ac t and  c onc luded  tha t where any d rawer who c la ims 

tha t he d id  not rec eive the notic e sent by post, c an, within 15 days of 

rec eip t of summons from the c ourt in respec t of the c omp la int under 

Sec tion 138 of the Ac t, make payment of the c heque amount and  submit 

to the c ourt tha t he had  made payment within 15 days of rec eip t of 

summons (by rec eiving  a  c opy of c omp la int with the summons) and , in 

suc h c ase, the c ompla int is liab le to be rejec ted .  A person who does not 

pay within 15 days of rec eip t of the summons from the c ourt a long with 

the c opy of the c omp la int under Sec tion 138 of the Ac t, c annot obviously 

c ontend  tha t there was no p roper servic e of notic e as required  under 

Sec tion 138, by ignoring  sta tutory p resumption to the c ontra ry under 

Sec tion 27 of the Genera l Clauses Ac t and  Sec tion 114 of the Evidenc e 

Ac t.  On the other hand ,  Sec tion 27 of the Genera l Clauses Ac t permits 

the Court to d raw p resumption when a  notic e was sent to the c orrec t 

add ress of the respondent by reg istered  post.  Sec tion 27 of the Genera l 

Clauses Ac t g ives rise to a  p resumption tha t servic e of notic e has been 

effec ted  when it is sent to the c orrec t address by reg istered  post.  In view 

of the sa id  p resumption, when sta ting  tha t a  notic e has been sent by 

reg istered  post to the address of the d rawer, it is unnec essary to further 

aver in the c omp la int tha t in sp ite of the return of the notic e unserved , it is 

deemed to have been served  or tha t the addressee is deemed to have 

knowledge of the notic e.  Unless and  until the c ontra ry is p roved  by the 
                                                 
5
 (2007) 6 SCC 555 
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addressee, servic e of notic e is deemed to have been effec ted  a t the 

time a t whic h the letter would  have been delivered  in the ord ina ry c ourse 

of business. 

 

13. Thus, the law dec la red  by the Apex Court is based  on the 

p resumption under Sec tion 27 of the Genera l Clauses Ac t and  the fa ilure 

of the petitioner to pay the amount c overed  by d ishonour of c heque 

within 15 days, the c ourt is bound  to ac c ep t servic e of notic e in 

c omplianc e of Clause (b ) p roviso to Sec tion 138 of N.I. Ac t.  Both the tria l 

c ourt and  the appella te c ourt rec orded  fac t find ing tha t a  notic e was 

served  in c omplianc e of Clause (b ) of p roviso to Sec tion 138 of the N.I.Ac t, 

thereby suc h fac t find ing c annot be interfered  with by this Court while 

exerc ising  power under Sec tion 397 and  401 Cr.P.C. i.e. revisiona l 

jurisd ic tion.  Henc e, this point is held  aga inst the petitioner and  in favour of 

the respondents. 

 

14. POINT NO. 2: The other c ontention ra ised  by the petitioner is tha t the 

c heque was not issued  towards lega lly enforc eab le deb t. The 

p resumption under Sec tion 139 of the N.I. Ac t whic h permits the c ourt to 

ra ise p resumption tha t the c heque was issued  towards d isc harge of 

lega lly enforc eab le deb t. The p resumption under Sec tion 139 of the Ac t is 

rebuttab le in na ture. However, suc h p resumption c an be d ispelled  by 

adduc ing independent evidenc e or by elic iting  something  in the c ross-

examina tion of the witnesses.  But, in this c ase, the petitioner fa iled  to 

rebut or d ispel the sta tutory p resumption c onta ined  under Sec tion 139 of 

N.I. Ac t.  On the other hand , the inc ome tax returns for the year 2013-14, 

the ba lanc e sheet for the year end ing by 31.03.2013 d isc losed  the 

amount in the right hand  c olumn of assets, the deb t due by Venka t 

Reddy was shown as Rs.10,90,000/ - sinc e he pa id  Rs.10,000/ - ea rlier.  

Therefore, the sec ond  respondent estab lished  tha t the petitioner is liab le 
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to pay Rs.10,90,000/ - and  it was shown as an asset in the ba lanc e sheet 

ended  by 31.03.2013 and  it is suffic ient to estab lish p rima  fac ie tha t the 

c heque was issued  towards d isc harge of lega lly enforc eab le deb t. But, 

the petitioner miserab ly fa iled  to rebut the p resumption under Sec tion 139 

of the N.I. Ac t.  The tria l Court and  appella te c ourt upon c onsidera tion of 

both ora l and  doc umenta ry evidenc e rec orded  a  fac t find ing whic h 

c annot be interfered  with while exerc ising  jurisd ic tion under Sec tion 401 

Cr.P.C.  Henc e, I find  no irregula rity or illega lity in the fac t find ings 

rec orded  by the tria l Court as c onfirmed by the appella te c ourt 

warranting  interferenc e of this Court exerc ising  revisiona l jurisd ic tion.  

Consequently, the revision c ase is liab le to be d ismissed . 

  

15. In the result, the c rimina l revision c ase is d ismissed . Misc ellaneous 

petitions, if any, pend ing in this c ase sha ll stand  c losed . 

 

______________________________ 

M.SATYANARAYANA MURTHY,J 

DATE:03-08-2017 

c c m 
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