
HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 

CI VI L REVI SI ON PETI TI ON No .1 3 2 4  o f  2 0 1 7   

ORDER:    

This Civil Revision Pet it ion under Art icle 227 of the 

Const itut ion of I ndia is filed by the pet it ioner challenging the 

Order dated 20.11.2013 passed in I .A.No.317 of 2012 in 

O.S.No.1364 of 2012 on the file of the X Junior Civil Judge, 

Hyderabad to appoint  an advocate com m issioner to m ake local 

inspect ion of the schedule property and report  under Sect ion 26 

Rule 9 r/ w 151 of C.P.C. 

2. The pet it ioner is the firm  I ndia Media Services Private 

Lim ited represented by its Authorised Representat ive, it  filed the 

suit  for perpetual injunct ion rest raining the 

respondents/ defendants in the m ain suit  from  interfer ing with 

peaceful possession and enjoym ent  of the schedule property and 

to rest rain from  encroaching upon the com m on areas such as 

passage, pathways, footpaths, open areas etc. surrounding the 

schedule property covered by m unicipal No.1-2-571, Gagan 

Mahal Road, Dom alguda, Hyderabad which is m ore specifically 

described in the schedule property annexed to the plaint . 

3. I t  is the case of the pet it ioner that  the respondents are 

t rying to encroach the schedule property, thereby const rained to 

file the suit  for the reliefs stated supra and along with the suit , 

the pet it ioner filed pet it ions under Order 39 Rule 1 and 2 of 

C.P.C. and under Order 26 Rule 9 r/ w 151 of C.P.C. for grant  of 

inter im  injunct ion and for appointm ent  of advocate 

com m issioner.   
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4. But , in the affidavit  filed, he asserted that  the respondents 

are not  the owners of the suit  schedule property.  A finding was 

recorded in the judgm ent  in O.S.No.1062 of 1980 to that  effect  

and the judgm ent  in O.S.No.1062 of 1980 at tained finality.  

5. While the m at ters stood thus, the pet it ioner learnt  that  t ill 

date father of the first  respondent  and others have not  sought  

for declarat ion of t it le to the property.  Thus, father of the first  

respondent  was in possession of the schedule property 

adm easuring 20 sq. yards covered by m unicipal No. 1-2-571 as 

worker/ labour of J.B. Mangaram  & Com pany and the 

respondents have no independent  status.  (Vide para 11 of the 

affidavit  filed in I .A.) .  He also contended that  the respondents 

herein are t rying to encroach upon the com m on areas left  for 

passage, footpath, pathways and the open area surrounding the 

suit  property and that  if the respondents are not  stopped from  

proceeding with the illegal acts and at tem pts, the pet it ioner will 

be put  to great  hardship and loss and decree if any passed will 

becom e fruit less and therefore, it  is necessary to appoint  an 

advocate com m issioner to m ake local inspect ion and subm it  

report  as to the occupat ion of the exact  area by the respondents  

and the com m issioner report  will assist  the court  to com e to a 

just  conclusion and sought  for appointm ent  of advocate 

com m issioner under Order 26 Rule 9 r/ w 151 of C.P.C. 

6. The respondents denied the m aterial allegat ions m ade in 

the affidavit  while contending that  the pet it ioner and its 

predecessor M/ s. I ndian Express never in possession and 
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enjoym ent  of the property adm easuring 5000 sq. yards bearing 

m unicipal No.1-2-529 to 571 and the sam e was upheld in 

O.S.No.1062 of 1980 and O.S.No.579 of 1993 and thereby the 

quest ion appoint ing com m issioner to m ake local inspect ion to 

decide the exact  area  in occupat ion of the respondents  is not  

m aintainable and the relief sought  for in this pet it ion would 

am ount  to gathering evidence and prayed for dism issal of the 

pet it ion. 

7. Upon hearing the argum ents of both the learned counsel, 

the t r ial Court  observed that  the com m issioner cannot  be 

appointed to decide the exact  area in occupat ion of the 

respondents since it  am ount  to gathering evidence. 

8. Aggrieved by the order passed by the t r ial Court , the 

present  revision is filed under Art icle 227 of the  

Const itut ion of I ndia raising several content ions.  The grounds 

urged in the revision pet it ion is nothing but  reiterat ion of 

allegat ions m ade in the affidavit  filed along with the pet it ion 

under Order 26 Rule 9 r/ w 151 of C.P.C.  Therefore, I  need not  

repeat  those grounds urged in the revision again. 

9. During hearing, the learned counsel for the pet it ioner 

contended that  as the dispute is with regard to physical features, 

a com m issioner is required to be appointed and appointm ent  of 

com m issioner is only to elucidat ion of facts enabling the Court  in 

arr iving at  just  conclusion to decide the cont roversy between the 

part ies.  Therefore, he sought  for appointm ent  of advocate 

com m issioner. 
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10. Ms.T.V.S. Laxm i, learned counsel for the respondents 

supported the order passed by the t r ial Court  in all respects 

while reiterat ing the content ion that  the com m issioner cannot  be 

appointed to collect  evidence since the pet it ioner is claim ing 

possession of the property as on the date of filing the suit  and it  

is for the pet it ioner to prove lawful possession as on the date of 

filing of suit , in view of the lim ited scope of t r ial in a suit  for bare 

injunct ion and therefore, prayed for dism issal of revision.  

11. Before going to solve the real cont roversy between the 

part ies to appoint  the advocate com m issioner and illegality of 

the order, it  is necessary to discuss about  the scope and 

jur isdict ion of this Court  under Art icle 227 of the Const itut ion of 

I ndia. 

12. Since the powers of this Court  under Art icle 227 are 

lim ited, this Court  cannot  exercise such power and the duty of 

this Court  is to see that  the Courts shall not  exceed its power 

that  conferred on it  or exercise power based on ext raneous 

m aterial to pass any order and to keep the subordinate courts 

within its bounds of jur isdict ion.  

13. This Court  while exercising power under Art icle 227 can 

exercise its discret ion to interfere in the following circum stances:  

a)  When the infer ior court  assumes jur isdict ion erroneously in excess 

of power. 

b)  When refused to exercise jur isdict ion. 

c)  When found an error of law apparent  on the face of record. 

d)  Violated principles of natural just ice. 

e)  Arbit rary or capricious exercise of authority or discret ion. 
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f)  Arr iving at  a finding which is perverse or based on no m aterial. 

g)  A patent  or flagrant  error in procedure. 

h)  Order result ing in m anifest  injust ice. 

i)  Error both on facts and law or even otherwise. 

  

14. Sim ilar ly, the Court  cannot  exercise its discret ion under 

Art icle 227 of the Const itut ion of I ndia:   

a)  Where the only quest ion involved is one of interpretat ion of deed;  

b)  On quest ion of adm ission or reject ion of part icular piece of 

evidence, even though the quest ion m ay be of everyday 

recurrence;   

c)  To correct  erroneous exercise of jurisdict ion, as a Court  of revision;  

d)  To set  aside an int ra vires finding of the fact , except  where it  is 

founded on no m aterial or is perverse;  

e)  to correct  an error of law, not  being an error apparent  on the face 

of the record;  

f)  to interfere with the int ravires exercise of discret ionary power, 

unless it  is violat ive of pr inciples of natural just ice;  

g)  The Court  shall not  interfere on a m erely technical ground which 

would not  advance substant ial just ice. 

15. Art icle 227 deals with power of superintendence by the 

High Court  over all Subordinate Court  and Tribunals. The power 

of superintendence conferred upon the High Court  by Art icle 227 

is not  confined to adm inist rat ive superintendence only, but  

includes the power of judicial revision also even where no appeal 

or revision lies to the High Court  under the ordinary law, rather 

power under this Art icle is wider than that  of Art icle 226 in the 

sense that  it  is not  subject  to those technicalit ies of procedure or 

t radit ional fet ters which are to be found in cert iorari j ur isdict ion 

and such power can also be exercised suo m otu.   
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16. I t  is a well set t led pr inciple that  the High Court  can 

exercise supervisory power under Art icle 227 of Const itut ion of 

I ndia, as held by the Apex Court  in “St at e ( N .C.T. Of  Delh i )  v s 

Nav j o t  San d h u @ Af san  Gu r u 1 ” ,  that  under Art icle 227 of 

Const itut ion of I ndia the High Court  can interfere with the 

direct ions of the Subordinate Courts, only in certain 

circum stances. 

17. I n view of the law laid down by the Apex Court , this Court  

cannot  exercise its power under Art icle 227 of the Const itut ion of 

I ndia though the order is wrong, since the power can be 

exercised only to keep the subordinate Courts and Tribunals 

within its bounds. 

18. As per the law declared by the Apex Court , even if the 

order passed by the t r ial Court  is not  in accordance with law, the 

court  cannot  interfere with such finding while exercising power 

under Art icle 227 of the Const itut ion of I ndia which is 

supervisory in nature.  The m ain aim  is only to keep the courts 

and t r ibunals which are under the cont rol of the High Court  

within its jur isdict ional lim its, as held by the Apex Court . I n view 

of lim ited jur isdict ion of this Court , I  would like to exam ine the 

real cont roversy between the part ies.   

19. I t  is clear from  the affidavit  filed along with the pet it ion by 

the pet it ioner that  there was pr ior lit igat ion between the part ies 

and their  predecessor in t it le, m ore part icular ly in O.S.Nol.1062 

                                                            

1 2003 (6) SCC 641 
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of 1980 wherein the Court  observed that  the respondents are in 

possession and enjoym ent  of the property but  declined to grant  

perpetual injunct ion on the ground that  the respondents did not  

seek declaratory relief in the suit  as it  lead to com plicat ions. 

Therefore, the finding of the Court  in O.S.No.1062 of 1980 

at tained finality and even according to those findings, the 

respondents were in possession of the property pr im a facie.  The 

m ain content ion of the present  pet it ioner is that  the respondents 

are t rying to encroach the com m on areas i.e. left  for roads, 

footpaths, pathways and the open area in the suit  property.  I f 

really, the pet it ioner intends to prevent  the respondents from  

encroaching the footpaths etc. referred supra, the rem edy open 

to the pet it ioner is to obtain an injunct ion order under Order 39 

Rules 1 and 2 C.P.C. rest raining the respondents from  

encroaching the footpaths etc. referred supra.  But , appointm ent  

of com m issioner to find out  what  is the exact  area of property in 

occupat ion of the respondents is direct ly am ounts to collect ion of 

evidence.  Therefore, the relief claim ed under the pet it ion is 

m isconceived in a suit  for bare injunct ion as the respondents did 

not  dispute the physical features but  claim ed that  the 

respondents are in possession and enjoym ent  of the ent ire 

property in view of the findings recorded by the t r ial Court  in 

O.S.No.1062 of 1980 and it  is a subject  m at ter of dispute to be 

decided at  the conclusion of the t r ial but  if for any reason, the 

com m issioner is appointed to decide as to the exact  area in 

possession of the respondents, it  am ounts to deciding the real 

cont roversy in the m ain suit  i.e. decision as to who is in lawful 
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possession of property as on the date of filing of the suit .  

Therefore, it  is prem ature to com e to such a conclusion and 

appointm ent  of advocate com m issioner in such suit  would 

vir tually am ounts to deciding the possession of the pet it ioner 

which is the outcom e of the suit  after full fledged t r ial.   I n such 

circum stances, there is no need for appointm ent  of advocate 

com m issioner for collect ion of such evidence to find out  the 

exact  area of property in possession of the respondents in view 

of decisions reported in ( i)  SAGI  VI JAYA RAMACHANDRA 

RAJU AND OTHERS v . KOPPI SETTI  SATYANARAYANA AND 

OTHERS2 , ( i i )  BATCHU NARAYANA RAO v . BATCHU 

VENKATA NARASI MHA RAO3 , ( i i i )  KODURU SESHA REDDY 

v . GOTTI GUNDALA VENKATA RAMI  REDDY AND OTHERS4 , 

an d  ( v )  YENUGONDA BAL REDDY v . MANEMMA AND 

OTHERS5 . I n all the above four judgm ents, this Court  

consistent ly held that  appointment  of advocate com m issioner, in 

a suit  for declarat ion of t it le and perm anent  injunct ion or in a 

suit  for injunct ion sim plicitor, to note down physical features 

am ounts to collect ion of evidence.  The t r ial court  relying on 

various judgm ents r ight ly concluded that  the advocate 

com m issioner cannot  be appointed to know the exact  area in 

occupat ion of the respondents to collect ion of evidence.  

20. Hence, I  find no ground in exercising jur isdict ion under 

Art icle 227 of the Const itut ion of I ndia to interfere with the 

                                                            

2 2009(6) ALT 353 = 2009(5) ALD 459 
3 2010 (5) ALD 83 
4 2006(1) ALD 372 
5 2011(3) ALT 232 
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im pugned order under challenge.  Consequent ly, the revision is 

liable to be dism issed. 

21. I n the result , the civil revision pet it ion is dism issed.  

However, the pet it ioner is given liberty to renew his request  if 

there are any changed circum stances after passing of this order.  

There shall be no order as to costs.  

As a sequel, m iscellaneous pet it ions, if any, pending in this 

pet it ion, shall stand closed. 

                          
_____________________________ 

                                                              M. SATYANARAYANA MURTHY, J  

 

Date: 01.06.2017 

Ccm  
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