
SMT JUSTI CE T. RAJANI  
 

MACMA.Nos.2 4 2 3 , 2 4 6 8 , 2 4 6 9 , 2 4 2 2 , 2 4 7 4 ,  

2 4 8 5 , 2 4 8 4 , 2 4 4 3  an d  2 4 4 2  o f  2 0 0 6  

 

COMMON JUDGMENT:  

 

These appeals are preferred by the appellant - insurance 

com pany, who is respondent  No.2 before the Court  below, assailing 

the judgm ent  passed by the I V the addit ional dist r ict  judge in OP No. 

267/ 2002 and sim ilar but  separate judgm ents of the I V Addit ional 

Dist r ict  Judge (Fast  Track Court ) , Ongole in OP.Nos.251, 255, 259, 

261, 269, 265, 257 and 253 of 2002 dated 29.04.2002 arising out  of 

the sam e accident . 

 

2. The appellant - insurance com pany im pugnes the judgm ents as 

regards the propriety of the judgm ent  in fix ing the liabilit y on the 

appellant  as regards the com pensat ion awarded to the claim ants,   

in all the cases, who are m ore than six in num ber, while there is no 

liabilit y on this appellant  as per the term s of the insurance policy. 

 

3. The grounds raised in the appeals are that  the Court  below 

failed to see that  the deceased were unauthorized passengers in a 

goods vehicle, being a t ractor and t railer, wherein only the dr iver is 

perm it ted to t ravel;  the Court  below failed to see that  there is no 

coverage for the deceased under the Act  policy;  the Court  below failed 

to see that  the dr iver was not  holding dr iving licence to dr ive the 

vehicle and there is no perm it  or fitness cert ificate to cover the 

passengers. 

 

4. Heard both the counsel.  
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5. Since the points to be decided in all the appeals are the sam e and 

since there is a nexus between the cases which necessitates a 

com m on judgm ent  it  is felt  convenient  and useful that  a com m on 

judgem ent  be passed. 

 

6. Counsel for the appellant , however, presses his challenge on 

two grounds in the appeal viz. (1)  the liabilit y of the insurance 

com pany in term s of the insurance policy, Ex.B3. (2)  the liabilit y of the 

insurance com pany in spite of the cr im e vehicle being dr iven by an 

unauthorized person.  

 

7. The facts, to the extent  necessary, are, that  the deceased or the 

injured, as the case m ay be, in all the OPs, were t ravelling in the 

t ractor belonging to the first  respondent , as coolies, on 02.04.2002. 

Their case is that  the first  respondent  engaged them  for coolie work 

and one S. Agust in is their  m ast ry. While the t ractor was proceeding to 

its dest inat ion, one J. Srinivasulu, regular dr iver of t ractor, suddenly 

fell sick due to stom ach pain and left  the t ractor on the st reet  and 

went  to get  m edicine and as he did not  return for long t im e,  

one Nosina Srinu, drove the t ractor and caused the accident . 

 

8. The Court  below m ade an elaborate discussion on the aspect  of 

liabilit y and by considering the contents of Ex.B1, which is said to be 

the cover note, wherein it  was m ent ioned that  the insurance is for 

public purpose, fixed the liabilit y on the appellant - insurance com pany.  

I t  is the propriety of such liabilit y, fixed on the appellant - insurance 

com pany, which is called in quest ion in these appeals. 
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9. The two aforem ent ioned grounds, on which the appellant 's 

counsel presses, can be taken to be the points that  have to be decided 

in this appeal. No repet it ion need be m ade. 

 As regards the first  point , a look at  the cover note of the 

insurance policy, in the first  instance, would be beneficial, as the 

reliance placed by the court  below is on it 's contents, though, in fact ,  

it  is the term s of the policy based on which liabilit y of the insurance 

com pany has to be decided. The cover note, as already observed, 

m arked as Ex.B1, shows that  the words ‘public purpose’ were writ ten 

in hand, in a colum n where the specificat ions with regard to the 

dr iving licence were m ade. The insurance policy, which is m arked as 

Ex.B3, however does not  specify that  it  is for public purpose.  

The term s of the policy does not  cover use for carrying passengers in 

the vehicle except  em ployees (other than driver)  not  exceeding six in 

num ber com ing under the purview of the Workm en’s Com pensat ion 

Act , 1923. The other condit ion nevertheless being that  the dr iver 

should hold effect ive dr iving licence at  the t im e of the accident . 

 

10. Counsel for the appellant  contends that  since there is no liabilit y 

of the insurance com pany, under the policy, as no prem ium  is paid for  

the coolies, no liabilit y can be fixed on the appellant  and even if the 

Court  com es to a conclusion that  their  r isk is covered, as none of the 

vict im s were em ployed by the first  respondent , they cannot  claim  any 

com pensat ion under this policy as, as per the term s of the policy they 

should be em ployees of the owner. 

 

11. The aforesaid content ion has to be noted only to be rejected in 

the light  of the evidence of the owner of the vehicle, exam ined as 
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R.W.1. I n his chief exam inat ion, speaking about  his avocat ion,  

which necessitated engaging the vict im s as coolies, he stated that  he 

owned six acres of land in Kot ikalapudi village apart  from  taking on 

lease,  six acres of land in the sam e village;  he raised paddy in the 

said land;  he used to engage coolies from  Venkatapuram  and 

neighbouring villages;  there is no bus facilit y between those villages;  

he cam e to know about  the accident  caused by his dr iver Jakkula 

Srinivasarao and when he quest ioned his dr iver, he inform ed that  one 

of the labourers drover the t ractor when he went  to purchase 

m edicines. The cross-exam inat ion of R.W.1 elicit s that  coolies were 

going to Kot ikalapudi for harvest ing the crop and about  20 coolies 

were t ravelling in the t ractor t railer and not  40 as suggested;   

the coolies were boarded by his dr iver Jakkula Srinivasarao in his 

presence;  since four days pr ior to the accident  coolies were going in 

the t ractor to the fields from  Venkatapuram  and vice versa. Though it  

was elicited that  he did not  file any docum ents to show that  he owns 

lands in Kot ikalapudi, there is absolutely no doubt  cast  on the 

credibilit y of R.W.1, to disbelieve his evidence, which is corroborated 

by the evidence of the claim ants and a t raveller who was in the t ractor 

on the date of the accident .  The other witnesses exam ined on behalf of 

the respondents are the t ractor driver,  R.W.2 and R.W.3, who was 

t ravelling at  the t im e of the accident  and the officials of the insurance 

com pany as R.Ws.4 to 7. R.Ws.2 and 3 also supported the version of 

R.W.1 with regard to engaging the vict im s as labourers and they being 

carr ied on the vehicle for the purpose of agricultural operat ions. 

Hence, the above evidence would lead to a clear conclusion that  the 

vict im s were engaged by R.W.1 for working in his fields, thereby, 
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sat isfying the condit ion of the policy that  they should be engaged by 

the owner of the vehicle. So, the relat ionship between the owner and 

the vict im s is that  of em ployer and em ployee, as is the requirem ent  

under Workm en's Com pensat ion Act , which is spelled in the policy 

term s.  

 

12. With regard to the second aspect  in the first  point ,  

i.e. the coverage and the extent  of coverage of the policy, the Court  

below though noted that  the policy is for public purpose, went  wrong 

in referr ing to the docum ent  in which the said words were m ent ioned, 

by not ing the cover note as the policy. The wrong not ing of the 

num ber of the docum ent  m ay not  otherwise be m aterial. But  when the 

court  is relying on the contents of the docum ent , the reference to the 

docum ent  needs to be appropriate. The words derive their  m eaning 

depending on the nature of the docum ent  in which they are 

m ent ioned. I n fact , as already observed, the words ‘public purpose’ 

were m ent ioned in the cover note. The cover note undisputedly is 

taken prior to the issuance of the policy. Only the broad purpose for 

which the policy is being taken has to be assum ed as being m ent ioned 

in the cover note, whereas the exact  purpose for which the policy was 

taken and the extent  of coverage would be specifically m ent ioned in 

the policy. The words public purpose m ent ioned therein have to be 

understood as carrying m eaning against  the words pr ivate purpose, 

which m ay carry a narrow m eaning. The words “Public purpose”  

m ent ioned in the cover note can be interpreted to m ean “not  pr ivate 

purpose” . But  the policy term s can rest r ict  the scope of Public purpose 

by m ent ioning specifically the (public)  purposes for which the coverage 
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is provided. Hence, the term s of the insurance policy would becom e a 

guiding factor for deciding the liabilit y of the insurance com pany and it  

can be thereby concluded that  the coverage of the insurance policy in 

this case is for six passengers in the t ractor t railer for agricultural 

purpose. I t  can also be said here, that  the perm it , taken for a 

com m ercial vehicle, cannot  be a test ing docum ent  for liabilit y. I t  is the 

term s of the policy that  form  a basis for liabilit y of the insurer. I f there 

had been no policy taken at  all,  it  could not  have been urged that  since 

the perm it  is for a certain category of vehicle, insurer would be liable. 

I t  is the existence of a policy and the term s of the policy that  are 

m aterial for deciding the liabilit y. The evidence of RW7, as r ight ly got  

recorded, is in the form  of an opinion and need not  be taken as a basis 

for understanding the term s of the policy. 

 

13. Counsel for the appellant  relies on a decision of the Suprem e 

Court  in UNI TED I NDI A I NSURANCE CO. LTD. v . SERJERAO (Civil 

Appeal No.5201 of 2007 and batch dated 14.11.2007)  in support  of his 

content ion that  the r isk of gratuitous passengers is not  covered by the 

policy and insurance com pany is not  liable. The Suprem e Court ,   

in turn, referred to a decision in ORI ENTAL I NSURANCE COMPANY 

LTD. v . BRI J MOHAN (2007 (7)  SCALE 753)  and held that  labourers 

t ravelling in t rollies are not  covered by the insurance policy therein, 

as the policy do not  provide for the r isk of such persons t ravelling in 

the t rollies. But  in BRI J MOHAN' s  case the Suprem e Court  was 

dealing with a case where the use of the t ractor t railor was not  for 

agricultural purpose but  was for business purpose. Hence no support  

forth com es to the insurer, from  the above decision. 
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  The other decision in SMT. YALLW W A v . NATI ONAL 

I NSURANCE CO. LTD
1
 relied upon by the counsel for the appellant  on 

the aspect  of m aintainabilit y of the appeal by the insurance com pany, 

need not  looked into as there is no quarrel on the said content ion.  

 

14. Counsel for the respondents placed reliance, but  in vain, on the 

decision of the Suprem e Court  in NATI ONAL I NSURANCE CO. LTD. 

v . BALJI T KAUR
2
 to contend that  the Suprem e Court  directed the 

insurance com pany, in that  case, to pay the com pensat ion am ount  and 

recover the sam e from  the owner. But  the Suprem e Court , in that  

case, considering that  the law was not  clear since the decisions 

rendered in NEW  I NDI AN ASSURANCE CO. v . SATPAL SI NGH  

[ (2000)  1 SCC 237]  and NEW  I NDI AN ASSURANCE CO. LTD. v . 

ASHA RANI  [ (2003)  2 SCC 223] , m ade such a direct ion and it  was 

clearly held that  the said legal posit ion has only prospect ive effect .  

Hence, the sam e cannot  be taken help of by the counsel for the 

respondents to contend that  the insurance com pany has to be m ulcted 

with liabilit y with regard to all the persons t ravelling in the vehicle 

involved in the accident . 

 

15. The two term s, 'com m ercial vehicle' and 'public purpose' from  

which an im plicat ion that  the passengers in the t ractor t railor were 

covered, was drawn by the Court  below, do not  find any definit ion in 

the Motor Vehicles Act .  I f a liabilit y other than a liabilit y provided for 

under the Act  is to be enhanced under the insurance policy, addit ional 

prem ium  has to be paid. I n this case the policy shows that  basic 

                                                 
1
 AIR 2007 SC 2582 

2
 (2004) 2 SCC 1 
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prem ium  was paid for public r isk. The policy is an Act  policy requir ing 

coverage for six em ployees carr ied in the vehicle for agricultural 

purpose. I f addit ional prem ium  is not  paid covering the r isk of 

em ployees over and above six, the liabilit y can be fixed only for those 

six persons. Hence, in this case since no addit ional prem ium  is paid, 

but  basic prem ium  is paid, coverage of the policy extends only for six 

em ployees. Whatever be the words em ployed, a policy would cover the 

r isk of only those persons who fall under the categories specified in its 

term s. Even if it  is for public r isk, those of the public, who m eet  the 

cr iter ia within the term s of the policy, will be ent it led for a claim . 

 

16. As regards the second point , whether the vehicle being driven 

by an unauthorised dr iver would exonerate the insurer from  it 's 

liabilit y, in SKANDI A I NSURANCE CO. LTD VS KOKI LABEN 

CHANDRAVADAN &  ORS
3
 the Suprem e Court  observed as follows:  

 

“Sect ion 96(2) (b) ( ii)  extends im m unity to the insurance 

company if a breach is commit ted of the condit ion excluding 

driving by a nam ed person or persons or by any person who is 

not  fully licensed, or by any person who has been disqualified 

by holding or obtaining a dr iving licence during the period of his 

disqualif icat ion. The expression 'breach' is of great  significance. 

The dict ionary m eaning of 'breach' is ' infr ingem ent  or violat ion 

of a prom ise or obligat ion'. [ See Collin's English Dict ionary] , I t  

is, therefore, abundant ly clear that  the insurer will have to 

establish that  the insured is guilty of an infr ingement  or 

violat ion of a prom ise that  a person who is not  duly licensed will 

have to be in charge of the vehicle. The very concept  of 

infr ingem ent  or violat ion of the prom ise that  the expression 

'breach' carr ies within itself induces an inference that  the 

violat ion or infr ingement  on the part  of the prom isor must  be a 

wilful infr ingement  or violat ion. I f the insured is not  at  all at  

                                                 
3
 AIR 1987 SC 1184 
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fault  and has not  done anything, he should not  have done or is 

not  am iss in any respect  how can it  be conscient iously posited 

that  he has com m it ted a breach? I t  is only when the insured 

himself places the vehicle in charge of a person who does not  

hold a dr iving licence, that  it  can be said that  he is 'guilty ' of 

the breach of the prom ise that  the vehicle will be driven by a 

licensed driver. I t  m ust  be established by the insurance 

com pany that  the breach was on the part  of the insured and 

that  it  was the insured who was guilty of violat ing the prom ise 

or infr ingement  of the cont ract . Unless the insured is at  fault  

and is guilty of a breach the insurer cannot  escape from the 

obligat ion to indemnify the insured and successfully contend 

that  he is exonerated having regard to the fact  that  the 

prom isor ( the insured)  commit ted a breach of his prom ise. Not  

when some m ishap occurs by som e m ischance. When the 

insured has done everything within his power inasm uch as he 

has engaged a licensed driver and has placed the vehicle in 

charge of a licensed driver, with the express or implied 

m andate to dr ive him self, it  cannot  be said that  the insured is 

guilty of any breach. And it  is only in case of a breach or a 

violat ion of the prom ise on the part  of the insured that  the 

insurer can hide under the um brella of the exclusion clause.  “  

 

The evidence of the owner shows that  he gave specific 

inst ruct ions to his dr iver, not  to allow any one else to dr ive the vehicle. 

Thereby he stands sat isfying the responsibilit y that  is placed on him  by 

the above decision and becom es ent it led for indem nity from  the 

insurer. 

 

17. Having concluded that  policy provides coverage for six 

em ployees, it  has to be now decided as to who out  of the 20 

em ployees can be taken as those six em ployees and as to how just ice 

should be balanced, when all the vict im s stand on the sam e plane, 

leaving no scope for any dist inct ion that  can be m ade.  I n that  regard, 

the counsel for  the appellant  helps this Court  by furnishing a decision 
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of the Suprem e Court  in NATI ONAL I NSURANCE CO. LTD. v . 

ANJANA SHYAM
4  wherein the Suprem e Court  laid down a form ula for 

dist r ibut ion of com pensat ion am ong all the passengers, who were 

t ravelling in the vehicle, when coverage under the policy is only for 

certain num ber of persons. I t  was held that  the highest  of the awards 

m ade in respect  of the vict im s has to be taken into considerat ion and 

dist r ibut ion should be proport ionately done am ong all the claim ants. 

The sam e principle can be adopted in this case. 

 

 I n the result , the civil m iscellaneous appeals are allowed in part . 

The Court  below is directed to take into considerat ion the highest  of 

the 6 awards and dist r ibute the sam e proport ionately am ong all the 

vict im s in all the above OP’s following the decision of the Suprem e 

Court  in ANJANA SHYAM’s case (3 supra) . As a sequel,   

the m iscellaneous applicat ions, if any, shall stand closed. There shall 

be no order as to costs. 

__________ 

T. RAJANI , J 
August  11, 2017 

DSK 

                                                 
4
 AIR 2007 SC 2870 


