
THE HON’ BLE SRI JUSTICE T. SUNIL CHOWDARY  

CIVIL REVISION PETITION No.1630 of 2016 

ORDER:  

This civil revision pet it ion is f iled under Art icle 227 of the 

Const itut ion of India challenging the order dated 11.03.2016 passed in 

C.M.A.No.3 of 2015 on the f ile of the Court  of Addit ional Dist rict  Judge, 

Narsapur, West  Godavari Dist rict  wherein and whereby the order dated 

19.02.2015 in I.A.No.1309 of 2014 in O.S.No.250 of 2014 on the f ile of  

Senior Civil Judge Court , Narsapur was set  aside. 

2. The pet it ioners herein are the plaint if fs and the respondents 

herein are defendants.  For the sake of convenience, the part ies are 

hereinafter referred to as they are arrayed in this civil revision pet it ion. 

3. Heard the learned counsel for both the part ies. 

4. The content ion of the learned counsel for the pet it ioners is three 

fold: (1) The appellate Court  set  aside the order of the t rial Court  in I.A. 

No.1309 of 2014 on erroneous grounds; (2) The f indings recorded by the 

appellate Court  in C.M.A.No.3 of 2015 are cont rary to the recitals of the 

documents available on record; and (3) The order in C.M.A.No.3 of 2015 

is not  sustainable either on facts or in law. Per  cont ra,  learned counsel 

for the respondents submit ted that  the t rial Court  failed to consider the 

scope of Order XXXIX Rules 1 and 2 CPC and granted interim inj unct ion in 

favour of the pet it ioners.  The appellate Court  right ly considered the 

scope of Order XXXIX Rules 1 and 2 CPC and allowed the appeal and 

there is no il legalit y or irregularity in the order dated 11.03.2016 in 

C.M.A.No.3 of 2015, therefore it  is a f it  case to dismiss the revision. 

5. The facts leading to f il ing of the present  revision pet it ion are 

brief ly as follows: The pet it ioners have f iled O.S.No.250 of 2014 on the 
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f ile of the Senior Civil Judge, Narsapur against  the respondents for 

declarat ion of t it le and perpetual inj unct ion in respect  of three items of 

Zeroyt i dry land viz.,  Ac.1.00, Ac.0.40 cents and Ac.0.91 cents out  of 

Acs.3.99 cents in R.S.No.629/ 2 of Rustumbada village, Narsapur Mandal, 

West  Godavari Dist rict .   Along with the suit ,  the pet it ioners have f iled 

I.A.No.1309 of 2014 seeking temporary inj unct ion.  Init ially the t rial 

Court  granted ad interim inj unct ion in favour of the pet it ioners.  The 

respondents have f iled counter opposing grant ing of ad interim 

inj unct ion. The t rial Court , after affording reasonable opportunity to 

both the part ies, allowed I.A.No.1309 of 2014 on 19.02.2015. Feeling 

aggrieved by the order dated 19.02.2015 in I.A.No.1309 of 2014, the 

respondents have f iled C.M.A.No.3 of  2015 on the f ile of  the Addit ional 

Senior Civil Judge Court , Narsapur. The appellate Court , after affording 

reasonable opportunity to both the part ies, allowed C.M.A.No.3 of 2015 

on 11.03.2016 set t ing aside the order dated 19.02.2015 in I.A. No.1309 

of 2014.  Hence, the present  revision. 

6. It  is the case of the pet it ioners that  the marriage of Bandela 

Mohan was performed with the f irst  pet it ioner on 29.05.1980.  Out  of 

the lawful wedlock, Bandela Mohan and the f irst  pet it ioner were blessed 

with three children, i.e., pet it ioner Nos.2, 3 and 4. Bandela Mohan 

purchased the plaint  schedule property under registered sale deeds 

dated 08.09.1988 and 11.11.1988 (Exs.P9, P10 and P11). The suit  

schedule property is a coconut  garden in a total extent  of Ac.2.31 cents 

situated in Rustumbada village, Narsapur Mandal, West  Godavari Dist rict .  

Bandela Mohan died on 23.04.2014 at  Antervedipalem.  The revenue 

authorit ies issued a pat tadar pass book and t it le deed in favour of  

Bandela Mohan (Exs.P12 and P13) in respect  of suit  schedule property.  It  

is the case of the f irst  respondent  that  Bandela Mohan married her on 
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08.09.1995 in a church.  Ex.P1 is the marriage cert if icate.  It  is the 

further case of the f irst  respondent  that  the said Mohan executed an 

unregistered Will in her favour on 22.12.2013 bequeathing the suit  

schedule property.  The f irst  respondent  executed a General Power of  

At torney in favour of respondent  Nos.2 to 5 on 10.10.2014. 

7. Before considering to the facts of  the case, it  is not  out  of place 

to refer the case law on which learned counsel for the respondents is 

placing reliance (1) Kashi  Mat h Samst han v. Shr imad Sudhindra 

Thir t ha Swamy1 wherein Paragraph No.16 reads as follows: 

“ 16. It  is well set t led that  in order to obtain an order of 
inj unct ion, the party who seeks for grant  of such inj unct ion has 
to prove that  he has made out  a prima facie case to go for t rial,  
the balance of convenience is also in his favour and he will suffer 
irreparable loss and inj ury if  inj unct ion is not  granted.  But  it  is 
equally well set t led that  when a party fails to prove prima facie 
case to go for t rial,  quest ion of  considering the balance of  
convenience or irreparable loss and inj ury to the party concerned 
would not  be material at  all,  that  is to say, if  that  party fails to 
prove prima facie case to go for t rial,  it  is not  open to the court  
to grant  inj unct ion in his favour even if ,  he has made out  a case 
of balance of convenience being in his favour and would suffer 
irreparable loss and inj ury if  no inj unct ion order is granted.  
Therefore, keeping this principle in mind, let  us now see whether 
the appellant  has been able to prove prima facie case to get  an 
order of inj unct ion during the pendency of the two appeals in 
the High Court .”   

 
(2) Yashoda Super  Special i t y Hospi t als v. Yashoda Medicare 

and Research Cent re (P) Lt d.2 wherein paragraph Nos.14, 15 and 16 

read thus: 

“ 14. Grant  or refusal of inj unct ion is guided by three well 
established principles viz.,(1) if  t he plaint if f  has made out  a 
prima facie case, (2) if  the balance of convenience is in his 
favour i.e.,  it  would be greater inconvenience to the plaint if f  if  
the inj unct ion is not  granted than the inconvenience which the 
defendant  or persons claiming through him would be put  to and 
(3) if  the temporary inj unct ion is granted, plaint if f  suffers 
irreparable inj ury. 

15. Temporary inj unct ion is explained in sub-sect ion (1) of  
Sect ion 37 of the Specif ic Relief Act , 1963 which reads temporary 
inj unct ions are such as are to cont inue unt il a specif ied t ime, or 
unt il the further order of the Court  and they may be granted at  

                                                 
1
 (2010) 1 SCC 689 

2
 2010(6) ALT 466 
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any stage of  a suit ,  and are regulated by Civil Procedure Code.  It  
has to be remembered that  a suit  for inj unct ion is equitable 
remedy and the primary requirement  for grant  of equitable relief 
is, a person who claims the remedy must  come before the Court  
with clean hands.  He must  show equity and ent it lement  under 
the equity, the relief as sought .  Fairness and good faith are two 
important  things required for obtaining any equitable relief .  

16.  With regard to prima facie case, it  is a case to be made out  
by proper and suff icient  material.   The court  must  be sat isf ied 
that  there is a serious quest ion to be t ried at  the hearing and 
that  on the facts before it ,  there is a probabilit y that  the 
plaint if f  is ent it led to relief.   The material available to the Court  
at  the hearing of the applicat ion, must  sat isfy that  the success at  
the t rial is probable and impending danger must  be eminent  and 
impressive.  By probabilit y is meant  the likelihood of anything to 
be t rue, deducted from its conformity to our knowledge, 
observat ion and experience.”   

 
(3) Ramaola al ias East har  Bhagyavat hi  v. Jacob Nava 

Maniraj a3  wherein it  was held that  unless the pet it ioners establish their 

claim to suit  propert ies, prima facie, by f il ing necessary documents, no 

interim relief of inj unct ion can be granted. 

8. It  is not  in dispute that  the f irst  pet it ioner is the legally wedded 

wife of Bandela Mohan and pet it ioner Nos.2 to 4 are children of Mohan 

and the f irst  pet it ioner.  It  is also not  in dispute that  the suit  schedule 

property was purchased by Mohan under three dif ferent  registered sale 

deeds referred supra.  The revenue authorit ies also granted pat tadar 

pass book and t it le deed in favour of Bandela Mohan (Exs.P12 and P13) in 

respect  of  suit  schedule property.  As per the content ion of the f irst  

respondent , Bandela Mohan gave divorce to the f irst  pet it ioner in the 

presence of elders and the same was reduced into writ ing.  Admit tedly, 

the f irst  respondent  did not  produce the alleged divorce let ter before 

the t rial Court .  It  is not  the case of the f irst  respondent  that  Bandela 

Mohan had obtained divorce in a Court  of law.  Having admit ted the 

factum of marriage between the f irst  pet it ioner and Bandela Mohan, 

prima facie, the f irst  respondent  has to establish the dissolut ion of 

                                                 
3
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marriage between them in accordance with law.  Unless and unt il the 

cont rary is proved, for all pract ical purposes, the f irst  pet it ioner will be 

t reated as legally wedded wife of Bandela Mohan and pet it ioner Nos.2 to 

4 are children of late Mohan. Having regard to the facts and 

circumstances of the case, this Court  is unable to accede to the 

content ion of the learned counsel for the f irst  respondent  that  the f irst  

pet it ioner is the divorced wife of  Bandela Mohan. 

9. Learned counsel for the respondents st renuously submit ted that  

the t rial Court  has not  considered Exs.R1 to R6.  Ex.R1 is the marriage 

cert if icate, Ex.R2 is the Household card, Ex.R3 is the photograph, Ex.R4 

is the voter ident ity card, Ex.R5 is the Aadhar Card and Ex.R6 is the 

Family Members Cert if icate.  Respondents have placed much reliance on 

these documents to establish that  the f irst  respondent  is the wife of 

Bandela Mohan.  As observed earlier, unless and unt il the marriage 

between the f irst  pet it ioner and late Bandela Mohan is dissolved by the 

competent  Court , prima facie no reliance can be placed on these 

documents. 

10. The other content ion of the learned counsel for the respondents is 

that  Bandela Mohan executed a Will dated 22.12.2013 in favour of the 

f irst  respondent .  It  is the case of the respondents that  the f irst  

respondent  handed over the will to the Stat ion House Off icer, Narsapur 

Town in connect ion with Crime No.201 of 2014. In order to appreciate 

the content ion of the respondents, this Court  carefully scanned Ex.R7 

which is the not ice given to R1’ s counsel by the Inspector of Police.  It  is 

not  ment ioned in Ex.R7 that  the alleged Will was handed over to Sub-

Inspector of Police, Narsapur I Town.  It  is not  in dispute that  the alleged 

Will dated 22.12.2013 was not  produced either before the t rial Court  or 

the appellate Court .  In view of the pendency of the suit ,  this Court  is 
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not  inclined to express any opinion touching the validity or otherwise of 

the Will dated 22.12.2013.  No material is placed before the t rial Court  

prima facie to prove execut ion of Will by Bandela Mohan in favour of the 

f irst  respondent .  

11. As right ly pointed out  by the learned counsel for the respondents, 

it  is the duty of the pet it ioners to prove prima facie case and balance of 

convenience is in their favour and irreparable loss likely to be caused to 

them if  no inj unct ion is granted.  It  is a set t led principle of law that  the 

pet it ioners being class-1 legal heirs of late Mohan are ent it led to 

succeed his property in ordinary course. To prove prima facie 

possession, the pet it ioners mainly placed reliance on the part it ion deed 

dated 12.09.2014 (Ex.P5).  Learned counsel for the respondents 

submit ted that  the f irst  respondent  is not  a party to Ex.P5; therefore, 

much weight  cannot  be at tached to it .   While deciding the interlocutory 

applicat ions, the Court  can place prima facie reliance on the documents 

produced by the part ies to the proceedings.  The recitals of Ex.P5 prima 

facie reveal that  the pet it ioners have been in possession and enj oyment  

of the suit  schedule property.  The pet it ioners gave a publicat ion (Ex.P7) 

dated 20.07.2014 stat ing that  they became the absolute owners of the 

suit  schedule property after the death of Bandela Mohan.  For one 

reason or the other, the f irst  respondent  did not  issue befit t ing reply to 

it .   The Court  can place prima facie reliance on Ex.P7.  As per the 

recitals of Ex.P7 the pet it ioners have been in possession and enj oyment  

of the suit  schedule property in pursuance of the part it ion deed.  Ex.P14 

is the Aadhar Card of Bandela Mohan and Ex.P15 is the Voter Ident ity 

Card.  No doubt  both part ies have f iled voter ident ity cards.  Therefore, 

this Court  is not  inclined to express any opinion on these documents in 

this revision pet it ion.  The f irst  respondent  has taken a specif ic plea in 
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the counter that  the pet it ioners have forcibly taken away Bandela Mohan 

to Antervedipalem village on 30.12.2013.  It  is an admit ted fact  that  the 

said Mohan died on 23.04.2014 at  Antervedipalem.  The f irst  respondent  

did not  produce any document  to establish that  the pet it ioners have 

forcibly taken away Bandela Mohan to Antervedipalem on 30.12.2013. 

The t ime gap between alleged execut ion of the Will and taking away of 

Bandela Mohan from the alleged custody of the f irst  respondent  is only 

eight  days.  All these aspects clearly go to prove that  the balance of 

convenience is also in favour of the pet it ioners. 

12. While deciding the pet it ions f iled under Order XXXIX Rules 1 and 2 

CPC, the Court  can take into considerat ion the probabilit ies of the case.  

As observed earlier, the f irst  pet it ioner is the wife, pet it ioner Nos.2 to 4 

are the children of late Mohan.  The f irst  respondent  executed a General 

Power of At torney in favour of respondent  Nos.2 to 5 on 10.10.2014. The 

possibilit y of dispossessing the pet it ioners from the suit  schedule 

property by respondent  Nos.2 to 5, by taking advantage of alleged 

General Power of At torney dated 10.10.2014 cannot  be ruled out  

completely.  If  the respondent  Nos.2 to 5 are allowed to deal with the 

suit  schedule property in any manner, it  may cause irreparable loss to 

the pet it ioners, which cannot  be compensated in terms of money. During 

pendency of the suit  if  the pet it ioners were dispossessed, it  may cause 

untold hardship to them.  If  no inj unct ion is granted in favour of the 

pet it ioners, it  may cause irreparable loss and inj ury to them.  In such 

circumstances, legally they are ent it led to succeed the propert ies of 

Bandela Mohan unless and unt il the cont rary is proved. 

13. The t rial Court  considered all these aspects in right  perspect ive 

and granted ad interim inj unct ion in favour of the pet it ioners init ially 

and made absolute subsequent ly.  The appellate Court  simply ext racted 
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some paragraphs of the order of  the t rial Court , the provisions of Sect ion 

101, 102 and 103 of Indian Evidence Act  and set  aside the order of the 

t rial Court  dated 19.02.2015 on a premise that  there is il legalit y in the 

order. The appellate Court  has not  specif ically stated the illegality 

commit ted by the t rial Court .  No specif ic f inding was given by the 

appellate Court  that  the t rial Court  wrongly placed reliance on a 

part icular document  produced by the pet it ioners.  The appellate Court  

has not  assigned reasons much less cogent  and valid reasons while 

set t ing aside the orders of the t rial Court .  I am fully agreeing with the 

f indings recorded by the t rial Court .  The f indings recorded by the 

appellate Court  are not  sustainable either on facts or in law and liable to 

be set  aside. 

14. In the result ,  the Civil Revision Pet it ion is allowed set t ing aside 

the order dated 11.03.2016 in C.M.A.No.3 of 2015 on the f ile of the 

Addit ional Dist rict  Judge, Narsapur.  Consequent ly, the order dated 

19.02.2015 in I.A.No.1309 of 2014 in O.S.No.250 of 2014 stands allowed.  

The observat ions if  any made in this revision pet it ion are only for 

disposal of  this revision pet it ion only.  Miscellaneous Pet it ions, if  any 

pending in this civil revision pet it ion, shall stand closed. 

 

 _____________________ 
T.SUNIL CHOWDARY, J 

6th February 2017. 
Rns 
 

 


