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JUDGMENT:  

 

 

This appeal is preferred by the appellant - insurance com pany, 

who is the second respondent  before the Court  below, assailing the 

judgm ent  of the V Addit ional Dist r ict  Judge, Anantapur in OP.No.411 of 

1999 dated 16.08.2005 on the grounds that  the policy does not  

provide any coverage for the r isk of passengers being carr ied in the 

vehicle and the Court  below erred in direct ing the respondents to pay 

and recover the award am ount  from  the owner in spite of finding that  

the insurance com pany is not  liable for the death of the passengers 

t ravelling in a goods vehicle. 

 

2. Heard counsel for the appellant . Counsel for the respondent  did 

not  appear. 

 

3. The short  quest ion involved in this appeal is whether the 

appellant - insurance com pany can be m ulcted with the liabilit y of 

paying the award am ount  and recovering the sam e from  the insured  

in spite of there being no liabilit y under the policy. 

 

4. The counsel for the appellant  relies on a decision of the 

Suprem e Court  in NATI ONAL I NSURANCE CO. LTD. v .  BOMMI THI  

SUBBHAYAMMA
1  in support  of his content ion that  even the order of 

pay and recover cannot  be sustained, as the Suprem e Court  held that  

the insurer cannot  be m ade liable for the death of passengers, 

especially gratuitous passengers, who were neither contem plated at  
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the t im e the cont ract  of insurance was entered into, nor was any 

prem ium  paid to the extent  of the benefit  of insurance to such 

category of people. The counsel also br ings to the not ice of this Court  

m y judgm ent  in MACMA.No.759 of 2006 dated 16.06.2017 wherein the 

appeal preferred by the claim ants against  the dism issal of OP against  

the insurance com pany was dism issed in the said case. The Court  

below dism issed the OP considering that  the vict im  therein was 

t ravelling as gratuitous passenger in the cr im e vehicle. Following the 

decision supra, this Court  dism issed the appeal.  

 

5. However, it  appears that , at  the t im e of adm it t ing the appeal,   

this Court  directed the appellant  to deposit  half of the award am ount  

with interest  and costs. The counsel could not  inform  the Court  

whether the sam e was withdrawn by the claim ants or not . However, 

since the am ount  is already deposited, the claim ants can be perm it ted 

to withdraw the said am ount  and for the balance half of the award 

am ount , the liabilit y would be that  of the insured only. The appellant  

shall be ent it led to recover the am ount  already paid from  the insured. 

 

The civil m iscellaneous appeal is allowed in part . As a sequel,  

the m iscellaneous applicat ions, if any, shall stand closed. There shall 

be no order as to costs. 
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