THE HON’BLE THE ACTING CHIEF JUSTICE RAMESH RANGANATHAN
AND
THE HON’BLE DR JUSTICE SHAMEEM AKTHER

Writ Appeal No.1279 of 2008

JUDGMENT: {Per the Hon’ble the Acting Chief Justice Ramesh Ranganathan}

The appellant herein is the petitioner in W.P. No. 14436 of 2008
wherein he sought a writ of Certiorari to quash the award passed by the
Labour Court in I.LD. No. 110 of 2004 dated 20.12.2007 which was
published in GO Rt. No. 435 dated 25.2.2008.

Aggrieved by the punishment imposed on him, of removal from

service, the appellant-Writ Petitioner invoked the jurisdiction of the
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Court held that the charges were not proved and, in view of delay and
laches in invoking its jurisdiction, set aside the order of removal and
directed the respondent therein to reinstate the appellant-writ petitioner
as a fresh Stenographer in the present scale of pay. Aggrieved thereby,
the appellant-writ petitioner invoked the jurisdiction of this Court.

In the order under appeal, the learned Single Judge observed that
delay on the part of the appellant-writ petitioner, in invoking the
jurisdiction of the Labour Court, should not result in denial of the benefit
of the service rendered by the appellant-writ petitioner at least for the

purpose of pension; and, while the Corporation could not be mulcted



with any financial burden on account of the delay on the part of the
appellant-writ petitioner, a balanced approach was warranted. The
learned Single Judge, therefore, partly allowed the writ petition, modified
the award of the Labour Court, and directed that the appellant-writ
petitioner should be reinstated into service in the same scale of pay
which he was drawing as on the date of his removal, he was entitled to
continuity of service, and the period during which he was out of service
should not be reckoned for the purpose of calculating increment or
promotion. Aggrieved thereby, the present appeal.
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under Section 2-A(2) of the Act) do not constitute proof. The Labour
Court has recorded a finding that the appellant-writ petitioner had
preferred an appeal in the year 2002 alone, and not earlier. For
unexplained delay and laches, of around five years in invoking the
appellate remedy and thereafter invoking the jurisdiction of the Labour
Court, the appellant-writ petitioner was denied back wages in its entirety
by the Labour Court. While Sri P. Sridhar Rao, learned counsel for the
appellant-writ petitioner, would submit that he had filed documents
before the Labour Court to show that the appeal was preferred within

time, it is clear that none of these documents were marked as exhibits, in



[.LD.No.110 of 2004, by the Labour Court. In proceedings under Article
226 of the Constitution of India, this Court would not don the robes of an
appellate authority to permit additional evidence to be let in, or to re-
appreciate the findings of the Labour Court in this regard. In Certiorari
proceedings this Court would, save perversity, not re-appreciate the
findings recorded by the Labour Court. The Labour Court has found, as
of fact, that there was a delay, of more than five years, in preferring the
appeal and in invoking its jurisdiction.
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wants to avoid payment of full back wages, then it has to plead and also
lead cogent evidence to prove that the employee/workman was gainfully
employed, and was getting wages equal to the wages he/she was drawing
prior to termination of service; and, once the employee shows that he was
not employed, the onus lies on the employer to specifically plead and
prove that the employee was gainfully employed and was getting the
same or substantially similar emoluments.

In the present case, the appellant-writ petitioner was denied back

wages by the Labour Court not without any reason, but on the ground
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that the workman had invoked its jurisdiction belatedly, ie, more than
five years after his removal from service. The learned Single Judge has,
in fact, modified the award of the Labour Court and has directed that the
appellant-writ petitioner be reinstated into service; and that he be
extended the benefit of continuity of service. The Learned Single Judge
has merely denied him wages for the period he was out of service, and for
the purpose of calculating increments or promotion. As the Labour
Court has recorded a finding that the appellant-writ petitioner had
invoked its jurisdiction belatedly, with undue delay and laches, it cannot

be said that denial of back wages, in the facts of the present case, is not
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(RAMESH RANGANATHAN, ACJ)

(DR. SHAMEEM AKTHER, J)
27th March, 2017
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