
 

 

 

 

THE HON’BLE SRI JUSTICE M. SATYANARAYANA MURTHY  

C.R.P.No.636 of  2016 

ORDER  

          This petition under Sec tion 115 of Civil Proc edure Code is filed  

assa iling  the order in I.A.No.939 of 2015 in O.S.No.4 of 2010  

da ted  05.10.2015 passed  by the Princ ipa l Junior Civil Judge, Chira la , 

d ismissing the petition filed  under Order I Rule 10 of CPC filed  by 

petitioner.  

 

2. The petitioner, who is a  third  pa rty, filed  a  petition under  

Order I Rule 10 of CPC to imp lead  him as third  p la intiff in the above 

suit, a fford  an opportunity to p rosec ute the suit a long with other 

p la intiffs, a lleg ing tha t p la intiffs 1 and  2, respondents 3 and  4 herein, 

filed  suit for manda tory injunc tion and  for perpetua l injunc tion 

aga inst defendants 1 and  2, respondents 1 and  2 herein, and  tha t 

the first p la intiff is his fa ther and  sec ond  p la intiff is his b rother. 

Petitioner sta tes tha t during  pendenc y of the suit, a  family pa rtition 

took p lac e on 26.03.2015 under reg istered  partition deed  and  the 

build ing  situa ted  on the southern side of defendants’  house was 

a llotted  to his share and  therea fter, he c ame into possession and  

enjoyment of the same with absolute rights.  Therefore, he is a  

nec essary pa rty to the suit and  p rayed  the Court to permit him to 

c ome on rec ord  as third  p la intiff in the suit to p rosec ute further 

p roc eed ings.  
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3. The respondents filed  c ounter denying the materia l 

a llega tions inter a lia  c ontend ing tha t the pa rtition deed  da ted  

26.03.2015 was invented  by petitioner in c ollusion with the p la intiffs 

and  tha t he is neither p roper nor nec essary pa rty to the suit and  

tha t the suit is c oming up  for a rguments a fter c losure of evidenc e of 

both the pa rties.  At this stage, the petitioner filed  this petition 

without any basis and  p rayed  for d ismissa l of the petition.  It is a lso 

c ontended  tha t there is a  c lea r admission in the evidenc e of 

sec ond  p la intiff about the d ispute in the suit and  tha t he has no title 

or possession over the a lleged  sc hedule p roperties and  therefore, 

the c onduc t of the petitioner is b lameworthy and  he c annot c ome 

on rec ord  as nec essary pa rty to the suit.  

 

4.      The tria l Court, upon hearing  a rgument of both the c ounsel, 

c onc luded  tha t the petitioner is not a  nec essary pa rty and  he is only 

a  transferee pendente lit and  the transac tion is hit Sec tion 52 of 

Transfer of Property Ac t and  thereby the petitioner c annot be 

permitted  to c ome on rec ord  as nec essary pa rty to the suit a t this 

stage and  tha t he c annot c la im any interest adverse to the interest 

of p la intiffs 1 and  2 by filing  the petition and  ac c ord ing ly, d ismissed  

the petition.  

 

5. Aggrieved  by the sa id  order, the p resent revision is filed  by 

petitioner on va rious grounds, ma inly, c ontend ing tha t the 

transac tion is not hit by Sec tion 52 of Transfer of Property Ac t and  

tha t sinc e the suit is filed  for manda tory injunc tion and  

c onsequentia l permanent injunc tion, the petitioner, who is one of 
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the persons, entitled  to c la im right in the passage and  is entitled  to 

c ome on rec ord , but the tria l Court d id  not c onsider the nec essity of 

the petitioner to c ome on rec ord  and  p rayed  to set aside the order 

passed  by the tria l Court in I.A.No.939 of 2015 in O.S.No.4 of 2010 

da ted  05.10.2015 by a llowing this revision. 

 

6. During  hearing , Sri P. Rama Sharana  Sharma, lea rned  c ounsel 

for petitioner, strenuously c ontended  tha t the petitioner being son 

of the first p la intiff bec ame the owner of the p roperty by virtue of 

the reg istered  partition deed  and  thereby he bec ame the owner of 

the terrac ed  house, whic h is ad jac ent to the suit sc hedule p roperty, 

thereby he is entitled  to c ome on rec ord . He c ontended  tha t the 

petitioner a lso filed  a  c opy of pa rtition deed , whic h was marked  as 

exhib it before the tria l Court and  tha t in the absenc e of petitioner, 

the d ispute c annot be dec ided  effec tively and  his p resenc e is 

nec essary, otherwise, his right would  be a ffec ted .  He p lac ed  

relianc e on the judgment of the Apex Court in Savitri Devi V. Distric t 

Judge, Gorakhpur and others1; and  the judgments of other High 

Courts in Fordie Metals Ltd., V. M.V.Tibor Szamuely2; Baijnath and 

another V. Smt Ganga Devi and another3; and  a lso the judgment of 

this Court in  B. Basheer Khan V. Syed Shareef and another4.  

 

7. Learned  c ounsel for the respondents would  c ontend  tha t the 

petitioner a t this stage c annot c ome on rec ord  and  if suc h p rac tic e 

is a llowed, there will not be no end  for litiga tion. Tha t apart, the 

                                                 
1 AIR 1999 SC 976 
2 AIR 2000 BOMBAY 174 
3 AIR 1998 RAJHASTHAN 125 
4 2006(3) ALT 261 
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a lleged  pa rtition took p lac e on 26.03.2015, but he filed  the p resent 

petition on 19.08.2015 when the suit was posted  for a rguments of 

both the c ounsel and  therefore, the petitioner is not a  nec essary 

pa rty to the suit and  p rayed  for d ismissa l of the revision a ffirming the 

order passed  by the tria l Court in view of the limited  jurisd ic tion of 

this Court under Artic le 227 of the Constitution of Ind ia .  

 

8. Learned  c ounsel for the petitioner ma inly c ontended  tha t the 

petitioner bec ame the owner of the p roperty in view of a llotment of 

ad jac ent p roperty on southern side of the d isputed  land  by virtue of  

pa rtition p rior to examina tion of PW-1, but filed  the petition on the 

same day when PW-1 was examined . 

 

9. Learned  c ounsel for the petitioner while c ontend ing tha t the 

petitioner who bec ame the owner is p roper and  nec essary pa rty 

and  he c an imp lead  himself as pa rty and  p lac ed  relianc e on the 

judgment of the Apex Court in KHEMCHAND SHANKAR CHOUDHARY 

AND ANOTHER v. VISHNU HARI PATIL AND OTHERS5 wherein the Apex 

Court held  tha t transferees during  pendenc y of pa rtition suit c an 

appear in suc h p roc eed ing and  c la im equitab le partition even 

though they were not pa rties to the suit in c ivil c ourt.  The p rinc ip le 

la id  down in the above judgment has no app lic a tion for the reason 

partition of p roperty is not a  transferee of p roperty during  the 

pendenc y of the suit and  it is only d ivision of the p roperty in whic h 

every member of the family is having und ivided  interest and  suc h 

partition c annot be termed  as transfer of p roperty either to 

                                                 
5 AIR 1983 SC 124  
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c onc lude tha t suc h pa rtition is hit by Sec tion 52 of Transfer of 

Property Ac t or to a llow the petitioner to c ome on rec ord .  Even if 

the above p rinc ip le is app lied  to the p resent fac ts of the c ase, the 

petitioner is not a  transferee during the pendenc y of the suit but he 

separa ted  his interest from the und ivided  p roperty, thereby the 

question of c la iming equities as held  in the sa id  judgment would  not 

a rise in the p resent suit.  The lea rned  c ounsel for the petitioner 

further d rawn the a ttention of this c ourt to another judgment of 

Apex Court in SAVITHRI DEVI c ase 1st c ited  supra  where a  suit was 

filed  by appellants aga inst the sons for dec ree of ma intenanc e and  

c rea tion of c harge over anc estra l p roperty restra ining the sons from 

a liena ting  the p roperty and  however, sold  by one of the 

respondents, purc hasers a re nec essary pa rties to the suit and  their 

imp leadment is nec essary for dec id ing  questions whether sa les 

were c ommitted  in c ontempt and  utter d isregard  of injunc tion. 

 

10. Here in this c ase, no p roperty was purc hased  by this petitioner 

and  it was not transfer as d isc ussed  above and  thereby the 

question of this petitioner imp lead ing himself under Order I Rule 10 

CPC would  not a rise. 

 

11. Learned  c ounsel for the petitioner further d rawn the a ttention 

of this c ourt to a  judgment in Baijnath c ase 3rd  c ited  supra  wherein 

the Ra jasthan High Court held  tha t Order I, Rule 10(2) CPC g ives a  

very wide d isc retion to the c ourt to dea l with any suc h situa tion 

whic h may result in p rejud ic ing  the interest of a ffec ted  pa rty if not 

imp leaded  in the suit and  where the imp leadment of the sa id  pa rty 
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is nec essary and  vita l for the dec ision of the suit.  The Bombay High 

Court a lso in Fordie Metals Ltd. Case 2nd  c ited  supra  d isc ussed  

about powers of the c ourt under Order I Rule 10(2) CPC to 

substitute the p la intiff in the suit who is a  wrong person by right 

p la intiff if the c ourt is sa tisfied  tha t the suit has been instituted  

through a  bona  fide mistake. 

 

12. In the p resent c ase it was not substitution of the petitioner as 

party to the suit when the suit was instituted  in the name of wrong 

p la intiff, but c la iming tha t he bec ame the owner of the southern 

side p roperty of the suit sc hedule. Therefore, the p rinc ip le la id  down 

by Bombay High Court has no relevanc e to the p resent fac ts of the 

c ase sinc e it was not a  substitution of the p la intiff.  Even ac c ord ing 

to the judgment of the Ra jasthan High Court the c ourt may permit 

the pa rties to c ome on rec ord  or imp lead  on his motion when third  

pa rty p resenc e is vita l for dec ision in the suit.  

 

13. Here, the petitioner himself filed  an app lic a tion under Order I 

Rule 10 CPC c la iming tha t he bec ame the owner of the p roperty by 

virtue of the pa rtition among the members of the joint family and  

this pa rtition took p lac e only during  the pendenc y of the suit.  

However, the other owners a re pa rties to the suit through whom this 

petitioner is c la iming a  right in the p roperty in the partition.  

Therefore, wha tever p lea  the other p la intiffs ra ise, the p roposed  

party is entitled  to ra ise suc h p lea  but he is not entitled  to set up  a  

d ifferent p lea  in the suit, sinc e, he is c la iming right through the 

p la intiffs a lready on rec ord .  In fac t, the entire tria l was over and  the 
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suit was posted  for a rguments. At this stage, the petitioner c ame up  

with the petition under Order I Rule 10(2) CPC and  sinc e the 

petitioner is c la iming right through the p la intiffs who a re a lready on 

rec ord , the dec ree wha tever passed  aga inst the defendants, the 

petitioner is entitled  to c la im benefit of the dec ree while c la iming 

right through the p la intiffs who a re a lready on rec ord .  Therefore, 

the petitioner is not entitled  to c ome on rec ord  in view of the 

pa rtition effec ted  during  the pendenc y of the suit and  the dec ree 

wha tever passed  in favour of the p la intiffs, the petitioner is entitled  

to c la im the benefit of dec ree passed  in favour of the p la intiffs. 

 

14. In one of the judgments of the Apex Court i.e. in RAZIA 

BEGUM v. SAHEBZADIANWAR BEGUM AND OTHERS6, the Apex Court 

d isc ussed  the sc ope of Order I Rule 10(2) CPC and  held  tha t the 

interest whic h the p roposed  party sha ll have in the suit to enab le 

him to be imp leaded  therein, should  be d irec t interest and  not a  

c ommerc ia l interest and  referred  relying  on the dec ision, in re, 

Ibrahim Haji, Ramaswami, J. wherein the Apex Court while dea ling  

with Order I Rule 10 (2) CPC it is held  as under:  

"Order I Rule 10(2), C.P.C. c onfers wide d isc retion to the Court to 

meet every c ase of defec t of pa rties but is sub jec t to two 

limita tions, viz., (1) tha t the Court has no power to jo in a  person as a  

pa rty if he c ould  not have been orig ina lly imp leaded  under O.I 

Rule 1 or R.3 C.P.C. and  (2) tha t the p resenc e of the person added  

must be nec essary to effec tua lly and  c omp letely ad jud ic a te upon 

and  settle a ll points involved  in the suit if persons who a re sought to 

be imp leaded  have no subsisting  right over the p roperties and  they 

a re sought to be imp leaded  only for the purpose of getting  their 

evidenc e, and  it would  not be p roper to make them parties to the 

                                                 
6 AIR 1958 page 886 
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suit and  tha t the petitioner's apprehension tha t they would  be 

d riven to the nec essity of filing  a  separa te suit aga inst these persons 

is not a  suffic ient justific a tion to c ompel the p la intiff to imp lead  

them as parties to the suit." 

 

15. In the la ter judgment of Madras High Court reported  in Firm of 

Mahadeva Ric e and Oil Mills Vs Chennimalai Gounder7 la id  down 

c erta in guidelines to exerc ise power under O. 1, R. 10 of C.P.C. and  

they a re as under: 

“ (1) If, for the ad jud ic a tion of the "rea l c ontroversy" between the 

parties on rec ord , the p resenc e of a  third  pa rty is nec essary, then 

he c an be imp leaded ; (2) It is impera tive to note tha t by suc h 

imp lead ing of the p roposed  pa rty, a ll c ontroversies a rising  in the 

suit and  a ll issues a rising  thereunder may be fina lly determined  and  

set a t rest, thereby avoid ing multip lic ity of suits over a  sub jec t-

matter whic h c ould  still have been dec ided  in the pend ing suit 

itself; (3) The p roposed  party must have a  defined , subsisting , d irec t 

and  substantive interest in the litiga tion whic h interest is either lega l 

or equitab le and  whic h right is c ognisab le in law; (4) Metic ulous 

c a re should  be taken to avoid  the add ing of a  pa rty when the 

add ition is intended  merely as a  ruse to ventila te c erta in other 

grievanc es of one or the other of the pa rties on rec ord  whic h is 

neither nec essary or exped ient to be c onsidered  by the Court in 

the pend ing litiga tion; and  (5) It should  a lways be remembered  

tha t c onsiderab le p rejud ic e would  be c aused  to the opposite 

pa rty when irrelevant matters a re a llowed  to be c onsidered  by 

Courts by add ing a  new party whose interest has no nexus to the 

sub jec t-matter of the suit."  

16. If these guidelines a re app lied  to the p resent fac ts of the 

c ase c oup led  with the p rinc ip le in RAZIA BEGUM c ase 7th c ited  

supra  held  tha t the interest whic h the p roposed  party sha ll have in 

the suit to enab le him to be imp leaded  therein, should  be d irec t 

                                                 
7 AIR 1968 Mad 287 
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interest and  not a  c ommerc ia l interest. In the p resent c ase, the 

petitioner now c la iming interest by virtue of pa rtition tha t took p lac e 

during  the pendenc y of the suit and  thereby he independently 

wants to c ome on rec ord  to p rosec ute the proc eed ings a t the 

stage when the matter was posted  for a rguments.  Taking into 

c onsidera tion the fac ts and  c irc umstanc es of the c ase, the 

p resenc e of the petitioner is neither nec essary nor p roper for 

dec id ing the rea l c ontroversy sinc e this petitioner is c la iming right or 

interest in the p roperty only through the p la intiffs who a re a lready 

on rec ord .  Therefore, the petitioner is neither nec essary nor p roper 

pa rty for effec tively resolve the d ispute between the parties or to 

avoid  multip lic ity of the p roc eed ings.  

 

17. The Court c an exerc ise powers under Sec tion 115 of CPC 

when the Court below fa ils to exerc ise its jurisd ic tion tha t vested  on 

it or exerc ise jurisd ic tion whic h is not vested  or exerc ised  jurisd ic tion 

irregula rly or illega lly.  But, no suc h a llega tion is made in the entire 

grounds of revision.  Therefore, in view of the limited  jurisd ic tion, in 

the absenc e of any materia l to estab lish any of three ingred ients, it 

is d iffic ult to exerc ise jurisd ic tion under Sec tion 115 CPC. Therefore, I 

find  no ground  to interfere with the order while observing tha t the 

petitioner is entitled  to c la im benefits of the dec ree, if any, passed   

in favour of the p la intiffs. 

 

18.       In the result, the revision petition is d ismissed . There sha ll be 

no order as to c osts.   
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Misc ellaneous petitions, if any, pend ing  in this revision petition 

sha ll stand  c losed . 

                                 

_______________________________ 

                                                               M. SATYANARAYANA MURTHY, J  

Date:24-07-2017 

Sj/ Cc m 
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HON'BLE SRI JUSTICE M. SATYANARAYANA MURTHY 
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