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THE HON'BLE SRI JUSTICE M. SATYANARAYANA MURTHY 
 

CIVIL REVISION PETITION No.58 of 2016 

ORDER: 

  This Civil Revision Pet it ion, under Art icle 227 of the 

Const itut ion of I ndia, is filed by the pet it ioners assailing the Order 

dt .23.11.2015 in I .A.No.34 of 2014 in O.S.No.63 of 2008 passed by 

XI  Addit ional Dist r ict  Judge, Kakinada, allowing an applicat ion filed 

under Order 9 Rule 13 CPC to set  aside the ex parte decree passed 

against  the respondents therein.  

The case of the respondents herein is that  no not ices were 

served on them , but  on receipt  of a Let ter along with paper 

advert isem ent , they cam e to know about  the passing of ex parte 

decree through their paternal uncle and later they filed a pet it ion 

under Order 9 Rule 13 CPC to set  aside the ex parte decree.  

The  pet it ioner herein opposed the pet it ion on the ground that  

after 20 m onths, the pet it ion under Order 9 Rule 13 CPC is not  

m aintainable without  applicat ion under Sect ion 5 of Lim itat ion Act  

and besides raising other ground also.  

But , curiously, the t r ial Court  fram ed only one point  for 

considerat ion, which is as follows:   

“  the point  that  ar ise for determ inat ion in this pet it ion is whether this 

pet it ion is not  m aintainable in the absence of any pet it ion under Sect ion 5 of 
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Lim itat ion Act  to condone the delay in filing the pet it ion under Order 9 Rule 

13 CPC”? 

But , at  the end of discussion at  para No.22, the t r ial Court  

held that  a pet it ion under Order 9 Rule 13 CPC without  applicat ion 

under Sect ion Order 5 of Lim itat ion Act  is not  m aintainable, 

ult im ately in para No.23 allowed the pet it ion by set t ing aside the ex 

parte decree.  

The ent ire discussion in the Order is about  m aintainabilit y of 

an applicat ion under Order 9 Rule 13 CPC without  any applicat ion 

under Sect ion 5 of Lim itat ion Act  and recorded its finding, but  no 

reason was recorded for allowing the applicat ion filed under Order 9 

Rule 13 CPC.  The requirem ents under Order 9 Rule 13 CPC are 

totally different  and in the absence of any finding allowing an 

applicat ion under Order 9 Rule 13 CPC and set t ing aside the ex 

parte decree is erroneous.  

The t r ial Court  ought  to have fram ed appropriate point  for 

considerat ion regarding m aintainabilit y of applicat ion under Order 9 

Rule 13 CPC not  accom panied by any applicat ion under Sect ion 5 of 

Lim itat ion Act  and whether the summons were not  duly served or 

that  the pet it ioner was prevented by any sufficient  cause from  

appearing when the suit  was called for hearing.  But , the t r ial Court  

recorded a finding that  sum m ons were not  served, since service of 

sum m ons by subst itute service under Order 5 Rule 20 (2)  CPC was 

held sufficient , set  the pet it ioner ex parte.   But , the discussion in 
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the ent ire order is silent  whether the pet it ioner was prevented by 

any cause m uch less sufficient  cause, if service of sum m ons by 

subst itute service is sufficient .  

I n the absence of such reasons, allowing an applicat ion 

set t ing aside the ex parte decree is erroneous.  Therefore, the 

Order under challenge is hereby set  aside rem anding the pet it ion to 

the t r ial Court  to fram e appropriate point  for considerat ion and 

decide the sam e in accordance with law within a period of two 

m onths from  the date of receipt  of a copy of this Order, after 

affording an opportunity to both the part ies .  

    With the above discussion, this Civil Revision Pet it ion is 

disposed without  costs.  

  As a sequel to it ,  m iscellaneous pet it ions, if any pending in 

this appeal, shall stand closed.  

                      _____________________________________ 
                                        M. SATYANARAYANA MURTHY, J 
Date:      10.07.2017 
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