
 
THE HON’ BLE SRI JUSTICE M.SEETHARAMA MURTI 

 
Civil Miscellaneous Appeal No.796 of 2017 

JUDGMENT: 
 
 
 This civil miscellaneous appeal, under Order LXIII Rule 1 of the Code of 

Civil Procedure, 1908, [ ‘ the Code’ , for short ] by the appellant -pet it ioner-2nd 

defendant  is directed against  the orders, dated 02.06.2017, of the learned XII 

Addit ional Chief Judge, City Civil Court , Secunderabad, passed in IA.No.1156 of 

2016 in OS.No.142 of 2007.  

2. I have heard the submissions of Sri G. Srinivas, learned counsel for the 

appellant -2nd defendant  (‘ the 2nd defendant ’ ,  hereinafter), and of Sri K. Narsi 

Reddy, learned counsel for the respondents 1 to 9-plaint if fs (‘ the plaint if fs’ ,  

hereinafter).  Respondents 10 to 17, who are the defendants 1 and 3 to 9, are 

stated to not  necessary part ies.  I have perused the material record.  

3. The facts, which are necessary to be stated as a prelude to this order, in 

brief, are as follows: 

 The plaint if fs brought  a suit  for part it ion against  the defendants.  The 

2nd defendant  having entered appearance f iled a writ ten statement  resist ing 

the suit .   However, during the course of t rial,  he remained ex part e and 

eventually an ex part e decree has come to be passed in the suit  on 12.12.2014.  

Thereafter, the 2nd defendant  f iled two applicat ions: IA.No.872 of 2015 for 

condonat ion of delay of 243 days in seeking to set  aside the ex part e decree 

passed in the suit ;  and, IA.No.1156 of 2016 for set t ing aside the ex part e 

decree and j udgment  passed in the suit .   The t rial Court  has f irst  taken up 

IA.No.872 of 2015 which is f iled for condonat ion of delay for hearing and 

disposal.  The plaint if fs f iled a counter resist ing the said applicat ion.  However, 

by orders, dated 24.08.2016, the t rial court  allowed that  pet it ion and 

condoned the delay subj ect  to certain condit ions.  It  is not  in dispute that  the 

said condit ions have been complied with.  Thereafter the t rial Court  has taken 

up IA.No.1156 of 2016, which is f iled for set t ing aside the ex part e decree and 
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j udgment  passed in the suit .   The said applicat ion is also resisted by the 

plaint if fs by f il ing a counter.  On merits and by the orders impugned in this 

revision, the t rial Court  dismissed the said applicat ion and refused to grant  the 

request  of  the 2nd defendant  for set t ing aside the ex part e decree and 

j udgment  passed in the suit .   Therefore, the 2nd defendant  is before this Court .  

4. The case of the 2nd defendant  and the submissions made on his behalf  in 

support  of  the request  for set t ing aside the ex part e decree, in brief, are as 

follows:  

 His wife suffered from right  side paralysis of her ent ire body besides 

other ailments like high blood pressure, diabetes and thyroid and she was bed 

ridden since 04.11.2013 t il l the date of f il ing of the applicat ions for 

condonat ion of delay and set t ing aside the ex part e decree. As there was no 

other person to take care and as his wife was ent irely dependant  upon him, the 

2nd defendant  was assist ing her.  He was at tending to all the dut ies as his son 

and daughter are residing in United Kingdom.  In the said circumstances, he 

was unable to move out  of the house.  The 1st plaint if f  is no other than his 

elder sister.  She is aware of the condit ion of the wife of the 2nd defendant .  

However, knowing fully well about  the condit ion of the wife of the 2nd 

defendant , she proceeded with the proceedings in the suit  and f inally an ex 

part e decree was obtained by her.  The 2nd defendant  came to know about  the 

proceedings after receiving the not ices in the f inal decree pet it ion.  The 2nd 

defendant  could not  prosecute his defence only for the stated reasons and not  

due to any deliberate and wanton reasons on his part .  

5. The case of the plaint if fs as per the averments in the counter and the 

submissions now made before this Court , in brief, are as follows:  

 The material averments in the aff idavit  f iled in support  of the pet it ion 

are false.  The same are invented.  Several opportunit ies were granted to the 

2nd defendant  before the ex part e decree came to be passed.  He is enj oying 
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the propert ies as well as the rents from the propert ies involved in the suit  and 

is t rying to drag on the suit  proceedings in all possible ways.  Earlier occasions 

also the 2nd defendant  f iled several applicat ions quest ioning the j urisdict ion of 

the Court  and the Court  fee that  was paid on the value of the reliefs claimed in 

the suit .   Knowing fully well that  the suit  propert ies are liable for part it ion, the 

2nd defendant  intent ionally remained ex part e and has now f iled these pet it ions 

with false allegat ions only to gain sympathy of the Court .  The pet it ion is 

frivolous in nature and is liable to be dismissed.  

6. As already noted, in the applicat ion f iled for condonat ion of delay also, 

the 2nd defendant  urged the same grounds and gave the same explanat ion for 

his remaining ex part e in the suit  and for condonat ion of the delay.  The Court  

below having accepted the said explanat ion as suff icient  cause for condonat ion 

of delay, condoned the delay.  In the said circumstances, learned counsel for 

the 2nd defendant  would submit  that  since the explanat ion given in the 

aff idavit  of the 2nd defendant  was once accepted by the t rial Court , the t rial 

Court  ought  to have accepted the same explanat ion, which is offered in the 

applicat ion seeking to set  aside the ex part e decree and that  on the same 

analogy the t rial Court  ought  to have allowed the applicat ion f iled seeking to 

set  aside the ex part e decree.  Per cont ra, learned counsel for the plaint if fs 

forcefully contended that  no explanat ion is offered as to why the defendant ’ s 

counsel was also not  present  in the Court  below when the mat ter was called 

and that  as right ly observed in the orders impugned, there is no whisper or 

explanat ion as to why the counsel for the 2nd defendant  could not  represent  the 

mat ter even if  the 2nd defendant  was really not  in a posit ion to at tend before 

the Court  and prosecute his defence.  He would further submit  that  the 

presence of the 2nd defendant  in a suit  for part it ion is not  necessary on the 

date of every adj ournment  and therefore, the 2nd defendant  ought  to have 

inst ructed his counsel and prosecuted his defence and hence, for the absence 

of explanat ion in that  regard, the pet it ion is liable to be dismissed.  
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7. I have given earnest  considerat ion to the facts and submissions.  Having 

regard to the peculiar facts and circumstances of the case and the further fact  

that  the applicat ion for condonat ion of delay is already allowed by the t rial 

court  after considering the similar set  of facts and content ions and after 

accept ing the cause shown by the 2nd defendant  as suff icient  cause, the 

dismissal of the applicat ion to set  aside the ex part e decree, which was f iled 

offering the self  same explanat ion, without  considering the fact  that  the said 

explanat ion was earlier accepted by the Court , is not  j ust , fair and equitable.  

In the well considered view of this Court , when once the explanat ion offered by 

the 2nd defendant  was accepted by the Court  while allowing the applicat ion 

f iled for condonat ion delay, taking a dif ferent  view while considering the 

applicat ion to set  aside the ex part e decree, is impermissible.  Therefore, this 

Court  f inds itself  in agreement  with the content ion of the learned counsel for 

the 2nd defendant  that  the applicat ion seeking to set  aside the ex part e decree 

deserves to be allowed on the same analogy on which the applicat ion seeking 

condonat ion of delay was allowed by the t rial Court .   

8. On the above analysis, this Court  f inds that  the order impugned brooks 

interference.  

9. In the result ,  the Civil Miscellaneous Appeal is allowed and the order, 

dated 02.06.2017, of the learned XII Addit ional Chief Judge, City Civil Court , 

Secunderabad, passed in IA.No.1156 of 2016 in OS.No.142 of 2007 is set  aside.  

As a sequel, the said pet it ion is allowed and the ex part e decree, dated 

12.12.2014, passed in the above said suit  is set  aside.  However, considering 

the fact  that  the suit  is of the year 2007 and it  is already part  heard as on the 

date the suit  was decreed ex part e,  the t rial Court  is directed to proceed with 

the t rial of  the suit  from the same stage at  which it  was decreed ex part e and 

dispose of the suit  on merits and as expedit iously as possible and preferably 

within one month from the date of receipt  of a copy of this j udgment .  
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There shall be no order as to costs.  

 Miscellaneous pet it ions pending if  any shall stand closed.   

__________________________ 
JUSTICE M. SEETHARAMA MURTI 

22.08.2017 

Vj l  
 
 


