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HON’BLE SRI JUSTICE C.PRAVEEN KUMAR  

AND 

HON’BLE SRI JUSTICE P. KESHAVA RAO  

 

C.MA.No.4396 of 2004  

 

 

JUDGMENT: (per Hon’b le Sri Justic e P. Keshava  Rao) 

 

 The p resent appea l is filed  by the appellant aggrieved  by the 

orders, da ted  23.07.2003 passed  in H.A.M.O.P.No.34 of 2002 on the 

file of the Court of the Judge, Family Court-c um-V Add itiona l Distric t 

Judge, Tirupa thi. 

 The fac ts of the c ase a re tha t orig ina lly the appellant herein 

filed  a  petition under Sec tion 18(1) and  2(e) of Hindu Adop tion and  

Ma intenanc e Ac t before the Judge, Family Court-c um-V Add itiona l 

Distric t Judge, Tirupa thi aga inst the respondent herein.  It is her c ase 

tha t her marriage with respondent herein was performed  on 

02.03.1979 ac c ord ing to the Hindu Customs and  Rites p reva lent in 

their c ommunity, a t Kanakadurga  Temp le a t Vijayawada .  The 

marriage was c onsummated  and  the appellant went to Tirupa ti to 

join her ma trimonia l life with the respondent.  However, the 

respondent was add ic ted  to d rinks and  developed  illic it intimac y 

with one Vijaya  @ Bojjamma and  out of the sa id  illic it intimac y, the 

appellant herein was ill-trea ted  by the respondent.  Ultima tely, the 

appellant was d riven out of her matrimonia l house in the year 1989 

and  sinc e then she is resid ing with her pa rents a t Tirupa ti as there is 

no other a lterna tive ac c ommodation for her.  In those 

c irc umstanc es, the appellant filed  a  petition for ma intenanc e in 

M.C.No.10 of 1992 aga inst the respondent herein before the V 

Metropolitan Magistra te, Vijayawada  and  the same was a llowed  
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by orders da ted  23.10.1993.  In the sa id  M.C., the appellant was 

awarded  a  sum of Rs.275/ - towards monthly ma intenanc e and  for 

whic h the respondent has a lso agreed .  At tha t point of time, the 

respondent was working  as a  wa tc hman.  Though the respondent 

agreed  to pay the ma intenanc e, he fa iled  to c omp ly with the 

orders of the Family Court from February, 1998 onwards.  Sinc e the 

appellant was unab le to ma inta in herself, she c aused  a  lega l notic e 

on 22.06.2001 c la iming a rrea rs of ma intenanc e from February, 1998 

onwards.  The sa id  lega l notic e was not rec eived  by the 

respondent.  Whereupon, she got issued  a  sec ond  lega l notic e on 

03.09.2002 and  it was refused  by the respondent.  It is a lso the c ase 

of the appellant tha t the respondent is living  with his c onc ub ine a t 

Door No.10-160 a t Chandrababu Na idu Colony, Manga lam of 

Tirupa ti Urban Manda l and  p roc ured  three c hild ren through her. 

Therefore, she is entitled  for a  separa te residentia l ac c ommodation 

to live away from the respondent.  As fa r as the p resent sta tus of the 

respondent is c onc erned , she has c a tegoric a lly c la imed  in the 

petition tha t a t p resent the respondent is working  as Mec hanic  in 

Telephone Department a t Puttur Exc hange d rawing a  sa la ry of 

Rs.6,415/ -.  As suc h, the appellant filed  the instant petition c la iming 

ma intenanc e a t Rs.2,000/ - per month irrespec tive of the 

ma intenanc e granted  under Sec tion 125 Cr.P.C. whic h is a  

tempora ry relief and  Rs.1,000/ - towards separa te residentia l 

ac c ommodation.   

 After filing  the petition, the appellant herein filed  her a ffidavit 

in lieu of c hief-examina tion as PW-1. However, the respondent has 
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not c hosen to file any c ounter a ffidavit opposing the c la im of the 

appellant herein. 

 A perusa l of the c ause title of the orders of the c ourt below 

would  show tha t the respondent herein was c a lled  absent and  set 

ex parte.  But, a t the same time, the order ind ic a tes tha t the 

c ounsel for the respondent was heard .  Be tha t as it may, the fac t 

rema ins tha t the c ourt below a fter c onsidering  the c ontents of the 

petition as well as the a ffidavit filed  by the appellant, and  a lso 

taking into c onsidera tion the financ ia l position of both parties, 

g ranted  a  sum of Rs.500/ - per month as ma intenanc e from the da te 

of filing  of the petition whic h inc ludes the ma intenanc e granted  in 

the M.C. by orders da ted  23.07.2003.  Not sa tisfying  with the above 

sa id  orders, the appellant filed  the instant appea l before this Court.  

 Learned  c ounsel for the appellant submitted  tha t the 

appellant is resid ing  with her pa rents who a re surviving  on the 

amount of pension.  The ma intenanc e amount granted  earlier was 

too meager and  she is unab le to susta in herself.  Sinc e the 

respondent is living  with c onc ub ine and  their c hild ren, she is entitled  

to a  separa te residentia l ac c ommodation apart from the 

ma intenanc e.  He a lso c ontended tha t the c ourt below miserab ly 

fa iled  to apprec ia te the c ontentions ra ised  by the appellant in 

p roper perspec tive, more so, in the light of the fac t tha t the 

respondent is living  with c onc ub ine and  c hild ren and  the appellant 

was left to her fa te. 

 



 4 

As per Sec tion 18 of the Hindu Adop tions and  Ma intenanc e 

Ac t, 1956, a  Hindu wife whether married  before or a fter the 

c ommenc ement of the Ac t, sha ll be entitled  to be ma inta ined  by 

her husband  during  her life time.  At the same time, she is entitled  to 

live separa tely from her husband  without forfeiting  her c la im to 

ma intenanc e if the husband has any other wife living  or keeps a  

c onc ub ine in the same house in whic h his wife is living  or hab itua lly 

resides with a  c onc ub ine elsewhere apart from other grounds.   

Sub-sec tion 3 of Sec tion 18 a lso c ontemp la tes tha t a  Hindu wife 

sha ll not be entitled  to separa te residenc e and  ma intenanc e from 

her husband  if she is unc haste or c eases to be a  Hindu by 

c onversion to another relig ion. 

 

 In exerc ising  the power under Sec tion 18 of Hindu Adop tions 

and  Ma intenanc e Ac t, the Court has to see whether the ingred ients 

mentioned  therein, more partic ula rly, forc ing  the Hindu wife to live 

separa tely from her husband , has to be c onsidered  and  a t the 

same time, for g rant of ma intenanc e the Court has to see the 

c irc umstanc es under whic h the parties have resided .  Ma intenanc e 

is a lways dependant on the fac tua l situa tion of the c ase and  the 

Court would  be justified  in mould ing  the c la im for ma intenanc e on 

va rious fac tors.  At the same time, for dec id ing  the ma intenanc e, 

the c onsidera tions suc h as the inc ome and  p roperty of both the 

pa rties a re the relevant materia l in add ition to the c onduc t of the 

pa rties and  other c irc umstanc es of the c ase.  The Court has to 

c onsider the sta tus of the parties, their respec tive needs, the 

c apac ity of the husband  to pay, having regard  to the reasonab le 
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expenses for his own ma intenanc e and  other lega l ob liga tions.  But, 

a t the same time, the sta tus of the wife before the marriage is a lso a  

relevant fac tor for determining the amount of ma intenanc e apart 

from the amount of ma intenanc e to be granted  and  the amount 

should  enab le the wife to live in a  reasonab le c omfort as she used  

to live with her husband  and  a lso the sta tus and  the c omforts in 

whic h the husband  is lead ing his life before award ing the 

ma intenanc e. However, the Court has to a lso c onsider the amount 

fixed  should  not be exc essive to a ffec t the living  c ond ition of the 

other pa rty.  In add ition to the same, the Court a lso has to see the 

p resent c ost of living  suc h as hike in p ric es of essentia l c ommod ities, 

med ic a l c a re required  on ac c ount of age rela ted  p rob lems and  

a lso the c ost of separa te residenc e and  etc .  In the c ase on hand , 

the appellant herein was d riven out of her matrimonia l house in the 

year 1989 itself and  sinc e then she is resid ing  with her pa rents a t 

Tirupa thi as she does not have any other a lterna tive 

ac c ommodation.  The reason for living  separa tely with her pa rents is 

the c onduc t of the respondent in living  with a  c onc ub ine with their 

c hild ren.  In those c irc umstanc es, it c an be sa fely inferred  tha t it is 

not sa fe for the appellant to live with her husband  under the same 

roof where the c onc ub ine of her husband  with c hild ren a re living . 

 Therefore, in the light of the fac ts sta ted  supra  and  having 

regard  to the submissions made by the lea rned  c ounsel for the 

appellant, this Court is of the op inion tha t in the light of the p resent 

c ost of living , and  a lso to meet the day today expenses, the 

appellant c annot survive with a  meager amount of Rs.275/ - 

g ranted  ea rlier in M.C.No.10 of 1992. Therefore, this Court is of the 
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op inion tha t to meet the ends of justic e, the ma intenanc e as well as 

the separa te residentia l ac c ommodation c umula tively be 

estima ted  a t Rs.2,000/ - per month. 

 Ac c ord ing ly, the appea l is a llowed  in pa rt. 

 Misc ellaneous petitions, if any, pend ing in this appea l sha ll 

stand  c losed . 

 

__________________________ 

      JUSTICE C.PRAVEEN KUMAR 

 

________________________ 

  JUSTICE P. KESHAVA RAO  

 

Da te:09.10.2017. 

c c m/ vhb  
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HON’BLE SRI JUSTICE C.PRAVEEN KUMAR  

AND 

HON’BLE SRI JUSTICE P. KESHAVA RAO  
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