
THE HON’BLE SRI JUSTICE M. SATYANARAYANA MURTHY 

 

CRIMINAL PETITION No. 2705 of 2017 

 

ORDER: 

 

 This Crimina l Petition under Sec tion 438 of the Code of Crimina l 

Proc edure, 1973 (for short ‘Cr.P.C.’ ), is filed  to enla rge the 

petitioners/ ac c used  on p re-a rrest ba il sinc e they a re apprehend ing a rrest 

in c onnec tion with Crime No.13 of 2017 of Sta tion House Offic er, Doma 

Polic e Sta tion, Ranga  Reddy Distric t, reg istered  for the offenc es 

punishab le under Sec tion 379 of IPC, and  Sec tion 21(4) of MMDARA Ac t 

and  Sec tion 3 of PDPP Ac t. 

 One K. Venka t Reddy, Polic e Constab le of Polic e Sta tion, Doma 

lodged  a  c omp la int on 21.03.2017 a t about 5.30 P.M. while he was 

c oming to Polic e Sta tion, he ac rossed  one lorry bearing  No. AP-23-V-9317 

loaded  with sand , then he stopped  the lorry and  questioned  him about 

the c ontents of the lorry, it is sta ted  tha t the lorry is c a rrying  sand  and  on 

verific a tion, the body of the lorry was found  with full of sand  and  on further 

questioning about the permission, they informed  tha t they d id  not ob ta in 

any permission, immed ia tely the sa id  lorry was seized  and  shifted  to the 

polic e sta tion.  On the strength of the c omp la int of K. Venka t Reddy, the 

above c rime was reg istered  and  issued  F.I.R. 

 The ma in c ontention of the petitioners is tha t even if the petitioners 

c ontravened  any p rovisions of the Ac t referred  above, the petitioners a re 

entitled  to c ompound  the offenc e and  thereby the very reg istra tion of the 

c rime aga inst these petitioners is illega l and  in c ontravention of 

G.O.Ms.No.15 d t.19.02.2015, on this ground  a lone, the petitioners a re 

entitled  to be enla rged  on p re-a rrest ba il. 
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 During  hearing , the lea rned  c ounsel for the petitioners d rawn the 

a ttention of this Court to Para  12(2) of a foresa id  G.O.Ms.No.15 whic h 

permits the persons who c ontravenes and  found  transporting  sand  by 

va rious vehic les, spec ified  the c ompound ing fee for first and  sec ond  

offenc es.   

On the strength of the sa id  G.O., the petitioners’  c ounsel 

c ontended  tha t the petitioners a re liab le to be enla rged  on p re-a rrest ba il 

as the very reg istra tion of a  c rime is illega l.   

Whereas, the lea rned  Pub lic  Prosec utor for the Sta te of Telangana  

Sta te c ontended  tha t as long as the offenc e is not c ompounded , the 

investiga ting  agenc y is c ompetent to investiga te into the offenc e and  

a rrest the ac c used , if the investiga ting  agenc y found  tha t a rrest is 

nec essary as it is a  pa rt of investiga tion and  on tha t sole ground  

G.O.Ms.No.15 was passed , the petitioners c annot be a llowed  to enla rge 

on p re-a rrest ba il. 

 The ma in endeavour of the lea rned  c ounsel for the petitioners is 

tha t on ac c ount of G.O.Ms.No.15, the petitioners a re entitled  to 

c ompound  the offenc es, but the reg istra tion of c rime is illega l.   

 Sec tion 378 of IPC defines with theft and  Sec tion 379 of IPC dea ls 

with punishment for theft. Ac c ord ing to Sec tion 379 of IPC, “ whoever 

c ommits theft shall be punished with imprisonment of either desc ription for 

a term whic h may extend to three years, or with fine, or with both.”   At the 

same time, Sec tions 21(4) of MMDARA and  Sec .3 of PDPP Ac t dea ls with 

punishment for offenc es, whic h a re c ompoundab le and  as long as those 

p rovisions a re in the sta tute, the authorities who found  the c ommission of 

the offenc e c an b ring  it to the notic e of c onc erned  polic e having 

jurisd ic tion over the a rea  to set the law in motion so as to enab le the 

polic e to reg ister the c rime.   



 3 

 Learned  c ounsel for the petitioners further c ontended  tha t if the 

c ompound ing of offenc e is permitted , the question of reg istra tion of c rime 

does not a rise.  This c ontention is without any substanc e for the reason 

tha t the va rious offenc es under Ind ian Pena l Code a re c ompoundab le, 

but still the polic e c an reg ister a  c ase and  issue F.I.R.  Merely bec ause, the 

offenc es a lleged ly c ommitted  by the petitioners, is c ompoundab le, there 

is amp le power to the polic e to reg ister a  c rime as long as the offenc e is 

not c ompounded , the polic e c an a rrest the ac c used  as part of 

investiga tion.  Therefore, on this g round , the petitioners c annot be 

enla rged  on p re-a rrest ba il. 

 

When there is no p rima  fac ie materia l aga inst the petitioners to 

c onc lude tha t they c ommitted  offenc es, p re-a rrest ba il c an be granted  

as the per the p rinc ip les la id  down in Gurbaksh Singh Sibbia v. State of 

Punjab1.  

 The power of the Court under Sec tion 438 Cr.P.C is purely 

d isc retionary and  this Court has to exerc ise its power jud ic iously based  on 

settled  p rinc ip les. But, the c irc umstanc es to exerc ise suc h jurisd ic tion may 

va ry from c ase to c ase. The law regard ing grant of antic ipa tory ba il is 

elabora tely d isc ussed  by the Constitutiona l Benc h of the Apex Court in 

Gurbaksh Singh Sibbia v. State of Punjab (referred  supra ), as the power of 

g ranting  'antic ipa tory ba il' is somewhat extraord ina ry in c harac ter and  it is 

only in exc ep tiona l c ases where it appears tha t a  person might be fa lsely 

imp lic a ted , or a  frivolous c ase might be launc hed  aga inst him, or "there 

a re reasonab le grounds for hold ing  tha t a  person ac c used  of an offenc e 

is not likely to absc ond , or otherwise misuse his liberty while on ba il" tha t 

suc h power is to be exerc ised .  No ha rd  and  fast rule c an be la id  down in 

d isc retionary matters like grant or refusa l of ba il whether antic ipa tory or 

regula r ba il. The Apex Court further held  tha t, it c annot be la id  down as 

                                                 
1
 AIR 1980 SC 1632 
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an inexorab le rule tha t antic ipa tory ba il c annot be granted  unless the 

p roposed  ac c usa tion appears to be ac tua ted  by ma la  fides; tha t 

antic ipa tory ba il must be granted  if there is no fea r tha t the app lic ant will 

absc ond . There a re severa l other c onsidera tions, too numerous to 

enumera te, the c ombined  effec t of whic h must weigh with the c ourt 

while granting  or rejec ting  antic ipa tory ba il. The na ture and  seriousness of 

the p roposed  c harges, the c ontext of the events likely to lead  to the 

making  of the c harges, a  reasonab le possib ility of the app lic ant's 

p resenc e not being sec ured  a t the tria l, a  reasonab le apprehension tha t 

witnesses will be tampered  with and  "the la rger interests of the pub lic  or 

the sta te" a re some of the c onsidera tions whic h the c ourt has to keep  in 

mind  while dec id ing an app lic a tion for antic ipa tory ba il. Therefore, 

antic ipa tory ba il c an be granted  even in serious c ases like ec onomic  

offenc es and  Sta tes should  have no c onsidera tion for g rant or refusa l of 

g rant of antic ipa tory ba il, as there c an be no p resumption tha t the 

wea lthy and  the mighty will submit themselves to tria l and  tha t the humb le 

and  the poor will run away from the c ourse of justic e, any more than there 

c an be a  p resumption tha t the former a re not likely to c ommit a  c rime 

and  the la tter a re more likely to c ommit it. Therefore, while dea ling  with 

the app lic a tion for g rant of p re-a rrest ba il or antic ipa tory ba il, the Court 

must take into c onsidera tion the guidelines issued  in Gurbaksh Singh 

Sibbia v. State of Punjab (referred  supra ).  

 For granting  p re-a rrest ba il under Sec tion 438 of Cr.P.C. the Apex 

Court la id  down 10 guidelines in “ Siddharam Satlingappa Mhetre v State 

Of Maharashtra2”  whic h a re as follows: 

i. The na ture and  gravity of the ac c usa tion and  the exac t role 

of the ac c used  must be p roperly c omprehended  before 

a rrest is made; 

                                                 
2
 AIR 2011 SC 312 
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ii. The antec edents of the app lic ant inc lud ing the fac t as to 

whether the ac c used  has p reviously undergone imprisonment 

on c onvic tion by a  Court in respec t of any c ognizab le 

offenc e; 

iii. The possib ility of the app lic ant to flee from justic e; 

iv. The possib ility of the ac c used 's likelihood  to repea t simila r 

or the other offenc es. 

v. Where the ac c usa tions have been made only with the 

ob jec t of injuring  or humilia ting  the app lic ant by a rresting  him 

or her. 

vi. Impac t of g rant of antic ipa tory ba il pa rtic ula rly in c ases of 

la rge magnitude a ffec ting  a  very la rge number of peop le. 

vii. The c ourts must eva lua te the entire ava ilab le materia l 

aga inst the ac c used  very c a refully. The c ourt must a lso 

c lea rly c omprehend  the exac t role of the ac c used  in the 

c ase. The c ases in whic h ac c used  is imp lic a ted  with the help  

of Sec tions 34 and  149 of the Ind ian Pena l Code, the c ourt 

should  c onsider with even grea ter c a re and  c aution bec ause 

over imp lic a tion in the c ases is a  ma tter of c ommon 

knowledge and  c onc ern; 

viii. While c onsidering  the p rayer for g rant of antic ipa tory ba il, 

a  ba lanc e has to be struc k between two fac tors namely, no 

p rejud ic e should  be c aused  to the free, fa ir and  full 

investiga tion and  there should  be p revention of ha rassment, 

humilia tion and  unjustified  detention of the ac c used ; 

ix. The c ourt to c onsider reasonab le apprehension of 

tampering  of the witness or apprehension of threa t to the 

c omp la inant; 

x. Frivolity in p rosec ution should  a lways be c onsidered  and  it is 

only the element of genuineness tha t sha ll have to be 

c onsidered  in the matter of g rant of ba il and  in the event of 

there being some doub t as to the genuineness of the 

p rosec ution, in the norma l c ourse of events, the ac c used  is 

entitled  to an order of ba il. 
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 In view of the law dec la red  by the Apex Court in Gurbaksh Singh 

Sibbia v. State of Punjab and  “ Siddharam Satlingappa Mhetre v State Of 

Maharashtra, the petitioners a re not entitled  for p re-a rrest ba il.  

In the result, this Crimina l Petition is d ismissed .  

 Misc ellaneous petitions, if any, pend ing  in this c rimina l petition, sha ll 

stand  c losed .     

 

_______________________________ 

M. SATYANARAYANA MURTHY, J    

Date:07.04.2017 

c c m 
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