
THE HON’ BLE SRI JUSTICE M. SEETHARAMA MURTI 
 

Civil Revision Pet it ion No.3014 of 2017 
 

ORDER:  
 
  

This civil revision pet it ion, under Art icle 227 of the Const itut ion of 

India,  by the 7th defendant , is directed against  the intermediary order, 

dated 22.03.2017, passed by the learned XIV Addit ional Chief Judge, 

(Judge, Fast  Track Court ),  City Civil Court , Hyderabad, in Memo 

S.R.No.824 of 2017 in O.S.No.73 of 2008. 

2.  I have heard the submissions of Sri Bankat lal  Mandhani, learned 

counsel appearing for the pet it ioner, and of Ms. Manj ari S.Ganu,  learned 

counsel for the respondents 1 and 2, Sri G.Anandam,  learned counsel 

appearing for respondent  no.3, Sri Osman Shaheed,  learned counsel 

appearing for the 4t h respondent ; and of Ms.Sneha Bhogle,  learned 

counsel appearing for respondent  no.5.  I have perused the material 

record.  

2.1 The part ies in this revision shall hereinafter be referred to as 

plaint if fs and defendants for convenience and clarity. 

3.   By the impugned order, the Court  below permit ted the 1st 

defendant , who was said to have disowned the contents of her writ ten 

statement  said to have been f iled on her behalf  to cross-examine the 7th 

defendant  (DW4).   

4.  The facts borne out  by the record and the facts discernable from 

the pleaded content ions of the part ies and submissions made, in brief, 

are as follows: 

 The plaint if fs (respondents 1 and 2 herein) brought  the suit  

against  the defendants including defendants 1 and 7 for part it ion by 
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metes and bounds of the propert ies described in ‘ A’  and ‘ B’  schedule 

annexed to the plaint  and allotment  of 1/ 13th share to each of the 

plaint if fs 1 and 2 after convert ing j oint  possession into separate 

possession as per due process of law and to direct  the defendants to 

render t rue and proper account  of the income from the said propert ies 

and determine the share of the plaint if fs and pass a decree in favour of  

the plaint if fs in respect  of their said share in the said income derived 

from the plaint  schedule propert ies and for costs.  The 7th 

defendant / revision pet it ioner is resist ing the suit  by f il ing a writ ten 

statement .   

4.1  In the writ ten statement  of the 7th defendant , while taking 

various pleas, it  is specif ically pleaded as follows:  “ The schedule ‘ A’  and 

‘ B’  propert ies are not  mat ruka propert ies and they are not  liable for 

part it ion.  Both the plaint if fs and defendants 1 to 6 have no right , t it le 

or interest  whatsoever in the suit  ‘ A’  schedule property situated at  

Chelapura, Hyderabad. The plaint if fs and defendants 1 to 3 have no 

right , t it le or interest  over the suit  ‘ B’  schedule property situated at  

Himayathnagar, Hyderabad.  The mother of the part ies, Quasar Begum, 

as owner of the suit  schedule ‘ A’  property, orally gif ted the same to the 

7th defendant , on 09.02.1992, in the presence of elder sister, Masrath 

Jehan Khan (the 1st  defendant ) and her husband, late Himayat  Ali Khan.   

A memorandum of gif t  was also executed by the mother, on 16.02.1992.  

Since that  date of oral gif t ,  this 7th defendant  is in exclusive possession 

and enj oyment  of the same to the knowledge of plaint if fs and the 

defendants 1 to 6.  The plaint if fs and the defendants 1 to 6 are excluded 

from enj oyment  of the property from the date of oral gif t  as the mother 

divested herself  of her right , t it le during her life t ime.  The plaint if fs 

and the defendants 1 to 6 are aware of the oral gif t  made by the mother, 
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since the mother and the 1st defendant  int imated the same to the 

plaint if fs and the defendants 1 to 6; and, they never disputed or 

quest ioned the same during the life t ime of the mother.  The suit  is f iled 

with a mala f ide intent ion by suppressing oral gif t  in favour of the 7th 

defendant  to make a wrongful gain.  The mother bequeathed the suit  

schedule ‘ B’  ment ioned property in favour of her sons, that  is, 

defendants 4 to 7 by virtue of her last  Will,  dated 15.02.1991, and that  

the original of the same is in the custody of the 1st plaint if f  since she 

took it  af ter the death of the mother to be handed over to this 

defendant  (D7).”  The said content ions apart , several other content ions 

were also raised in the writ ten statement  of the 7th defendant .    

4.2  Be that  as it  may.  The writ ten statement  said to be of the 1st 

defendant  is also on record of the t rial Court .  A perusal of the copy of 

the same would show that  in the said writ ten statement , she fully 

supported the case pleaded in the writ ten statement  f iled by the 7th 

defendant .  In the said statement  of the 1st defendant , the following 

averments are made: “ The plaint if fs had suppressed material facts 

which took place during the lifet ime of mother, i.e.,  Will deed executed 

by mother and the oral gif t  of Chelapura house to defendant  no.7.  Thus 

the suit  is not  maintainable either in law or on facts.  . . .   . . . .  The suit  

propert ies are not  mat ruka propert ies of late Khaisar Jahan Begum and 

all the part ies to the suit  are not  having right  as per personal law 

applicable to the part ies.  The plaint if fs 1 and 2 and defendants 1 to 6 

including this defendant  have no right  to seek part it ion over the suit  ‘ A’  

schedule property situated at  Chelapura, Hyderabad.  The plaint if fs and 

defendants 1 to 3 have no right , t it le or interest  over the suit  ‘ B’  

schedule property situated at  Himayatnagar, Hyderabad.  At  the outset , 

the mother of the part ies, as owner of suit  ‘ A’  schedule property orally 
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gif ted the same to the 7th defendant , on 9.2.1992, in the presence of 

this defendant  no.1 and her husband, late Dr.Himayat  Ali Khan.  A 

memorandum of gif t  was executed by mother, Smt .Quaisar Jehan 

Begum, on 16.02.1992, reducing the oral gif t  into writ ing and the same 

was also notarized.  It  is the defendant  no.7 who is exclusive owner and 

possessor of the suit  ‘ A’  schedule property.  The factum of oral gif t  made 

by the mother is known to all part ies to suit  as this defendant  no.1 and 

mother, late Khaisar Jehan Begum, informed about  the same on the 

same day.  As she has gif ted away suit  ‘ A’  schedule property in favour of 

defendant  no.7, the Will,  dated 15.02.1991, lost  it s relevance insofar as 

suit  ‘ A’  schedule property.  The 7th defendant  is enj oying the suit  ‘ A’  

schedule property as owner since prior to the death of the mother, that  

is, from the date of oral gif t .   The Will deed, dated 15.02.1991, insofar 

as suit  ‘ B’  schedule property situated at  Himayatnagar, Hyderabad, was 

acted upon.  The other heirs, i.e.,  plaint if fs, this defendant , and 

defendants 2 and 3 agreed to act  upon the Will.   The said Will was also 

known to the part ies since the life t ime of the mother.  The original Will 

deed is in the custody of the plaint if f  no.1 as she took it  f rom this 

defendant . The plaint if fs cannot  take advantage of custody of the same 

and resile at  this stage by suppressing its existence.  The defendants 4 to 

7 have been enj oying the suit  ‘ B’  schedule property as owners after the 

death of the mother in pursuance of the Will,  which is to the knowledge 

of all the part ies and on the consent  of  all.   The plaint if fs it  seems got  

greedy and hence they are lying to their own conscience.”   Thus, the 

contents of the writ ten statement  of the 1st defendant , which is on 

record, fully support  the defence of the 7th defendant .  

5.  In this backdrop, dealing with the core aspect , it  is to be noted 

that  when the 7th defendant  is being examined as DW4, the 1st 



  
5 

MSRM, J 
CRP_3014_2017 

defendant , sought  permission of the t rial Court  to cross-examine the 7th 

defendant  (DW4) on the ground that  she already disowned the writ ten 

statement  on record, which is said to have been f iled on her behalf  into 

Court .  The said request  was opposed by the 7th defendant  on the ground 

that  the 1st defendant  who is support ing the case of the 7th defendant  

cannot  cross-examine the 7th defendant  (DW4) as she is not  an adverse 

party insofar as the 7th defendant  in the suit  is concerned.  However, the 

t rial Court  accorded permission to the 1st  defendant  to cross-examine 

the 7th defendant  (DW4).  Hence the 7th defendant  f iled this present  

revision pet it ion. 

6.  Before proceeding further, it  is to be noted that  the core dispute 

is between the 7th defendant  (DW4) on one hand and the 1st defendant  

on the other.  The other part ies to the l is either plaint if fs or the 

defendants are support ing either the 7th defendant  or the 1st defendant . 

7.  It  is to be next  noted that  the 7th defendant  on one hand contends 

that  since the 1st defendant  f iled a writ ten statement  taking a defence 

akin to the defence taken by him, she cannot  cross-examine him (DW4) 

as she is not  an adverse party insofar as he is concerned and as her 

defence is totally in concord with his defence in the suit .   However, on 

the other hand, case of the 1st defendant  is that  the writ ten statement  

said to have been f iled on her behalf is not  f iled by her and that  she had 

already disowned the contents of her writ ten statement  said to have 

been f iled by her and that  she is not  support ing the defence of  the 7th 

defendant  and that  she already gave evidence in the suit  as DW3  

cont rary to the pleadings in the said writ ten statement  of 1st defendant  

on record and that  when she gave evidence,  the 7th defendant  cross-

examined her and, therefore, she is also ent it led to cross-examine  the 
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7th defendant  (DW4) as she must  be given equal opportunity as was given 

to  the 7th defendant . 

8.  It  is also to be noted that  the 1st defendant  f iled a memo, dated 

19.09.2014, before the t rial Court .  The contents of the said memo read 

verbat im as under: 

“ It  is respect fully submit ted that , in the above said mat ter the 

Defendant  No.7 herein has obtained my signatures on blank and 

printed papers and engaged one advocate on my behalf  without  

my consent  and knowledge.  The said counsel also f iled a Memo 

dated: 7-7-2014 on my behalf  by making false allegat ions 

without  my consent  and knowledge.  I have f iled detailed 

counter in I.A.no.1018/ 2014 in party-in-person and the same 

may be read as part  and parcel of this Memo.  I came to know 

about  all these things recent ly and I reserve my right  to take 

appropriate steps by appoint ing Advocates on my behalf .   

Therefore, I am f il ing Vakalath engaging Sri Sat ish Chander & 

B.Janardhan, Advocates on my behalf  to defend the case and 

this Hon’ ble Court  may please to permit  me to take the services 

of the above said Advocates. In the above said circumstances, 

without  obtaining ‘ No Obj ect ion”  from the earlier advocate who 

was engaged by defendant  no.7 without  my consent . 

 Hence this memo.”  

9.  The counsel for the 1st defendant  f iled Memo, dated 07.07.2014, 

which reads verbat im as under: 

“ This is to submit  that  the Defendant  No.1 is suffering from 

Mental inf irmity and is incapable to protect  her interest  in the 

suit ,  due to amnesia and not  incapacity to take reasonable 

decision.  She is not  following my inst ruct ions due to the 

aforesaid reasons, hence, I report  no inst ruct ions and pray the 

Honourable Court  to appoint  her son as her next  friend in the 

interest  of j ust ice and proceed further. 

 Hence, this Memo.”  

In view of the said memo, the 7th defendant  f iled I.A.No.1018 of 2014 

under Order 32 Rule 3 read with Rule 15 and Sect ion 151 of the Code of 

Civil Procedure, 1908, with a request  to direct  the plaint if f  to take steps 
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to seek appointment  of next  friends as guardians ad-litem for the 

defendants 6 and 1 so as to further proceed with the t rial.   By docket  

order, dated 13.10.2014, the said pet it ion was dismissed as not  pressed.  

The contents of the docket  order,  dated 13.10.2014, read as under: 

“ The pet it ioner endorsed on the pet it ion ment ioning that  the 

Pet it ion against  R3/ D1 is not  pressed and that  R8/ D6 has 

expired, hence, the Pet it ion against  R8/ D6 may be dismissed. 

Therefore, the Pet it ion against  the R3/ D1 is dismissed as not  

pressed by the Pet it ioner herein and the pet it ion against  R8/ D6 

is dismissed as expired.”  

10.  Be that  as it  may.  On the memo, dated 19.09.2014, f iled by the 

1st defendant , the t rial Court  passed a docket  order, on 19.09.2014.  The 

said order reads verbat im as under: 

“ The Defendant  no.1 f iled a Memo stat ing that  Defendant  No.7 

obtained her signatures on blank and printed papers and engaged 

one Advocate on her behalf  without  her consent  and knowledge.  

The said counsel f iled a Memo dated 7-7-2014, on her behalf  by 

making false allegat ions without  her consent  and knowledge.  

She came to know about  all these things recent ly and she 

reserved her right  to take appropriate steps to appoint  Advocate 

on her behalf .  She is engaging Sri Sat ish Chander, and Sri 

B.Janardhan Advocates on her behalf  to defend her case, so she 

did not  obtain No Obj ect ion from previous counsel as he was 

engaged by Defendant  no.7.  Hence, she prays that  permit  her to 

engaging  the above said Advocates to defend her case. 

 Therefore, the Defendant  No.1 permit ted to engage the 

above said Advocates Sat ish Chander and B.Janardhan Advocates, 

f iled Vakalat  on behalf  of Defendant  No.1. 

 Call on 23.9.2014.”  

 

Thus, having disputed the fact  of f il ing a writ ten statement , which is on 

record, and, by stat ing that  her signatures were obtained on blank and 

printed papers by an Advocate engaged on her behalf  without  her 

consent  and knowledge, she (1st  defendant ) changed her Advocates with 
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the permission of the Court .  However, she did not  f ile any applicat ion 

for subst itut ion of her fresh writ ten statement , if  any, in place of the 

writ ten statement  already on record, which she is disput ing.  No doubt ,  

when she gave evidence, the t rial Court  allowed her to depose cont rary 

to the contents of the writ ten statement  already on record.  Since she 

deposed totally cont rary to the contents of the writ ten statement  on 

record, the t rial Court  obviously allowed the 7th defendant  to cross-

examine the 1st defendant  (DW3).  On that  ground the 7th defendant  

cross examined the 1st defendant  (DW3), the present  issue cannot  be 

decided as any error commit ted by a Court  cannot  be allowed to be 

perpet rated.  It  is stated at  the hearing that  the 1st defendant  sailed 

with the 7th defendant  (DW4) when the plaint if fs adduced evidence on 

their side and the witnesses for the plaint if fs were cross examined by 

the counsel for the various defendants.  We are not  at  the stage of  

assessing the evidence.  The only short  but  important  quest ion is 

whether the 1st defendant  can be permit ted to cross examine the 7th 

defendant  when she has not  taken any writ ten defence cont rary to the 

case of the 7th defendant . The fact  of the mat ter is that  there is no 

writ ten defence of the 1st defendant  on record in the form of a writ ten 

statement  to say that  the 1st  defendant  is an adverse party in so far as 

7th defendant .   

11.   What  is to be noted is that  a Court  shall not  permit  a party to 

orally disown his/ her defence already on record on whatever grounds 

and shall not  allow such party to give or adduce evidence without  any 

foundat ion in the defence/ writ ten statement .  It  is pointed out  and it  is 

also undisputed that  the evidence which DW3 (the 1st defendant ) gave 

during the t rial of  the suit  has no foundat ion in her writ ten 

pleading/ defence.  As on today, there is no pleading of the 1st defendant  
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on record in line with her present  stand, which is cont rary to the 

defence of the 7th defendant  and which is also cont rary to the defence in 

the writ ten statement  of the 1st  defendant  on record of the t rial Court .  

Her defence, if  any, on record is the writ ten statement  said to be of the 

1st defendant  already on record, which she disputes.  When she wants to 

disown her writ ten statement  by making serious allegat ions against  

others including the counsel by stat ing that  her signatures were obtained 

on blank and printed papers, her requests to permit  her to disown the 

defence in the writ ten statement  on record by way of mere f il ing memos 

are untenable and it  goes without  saying that  the only course open to 

her is to f ile appropriate applicat ion/ s supported by sworn aff idavits, 

which the law permits, if  she so desires and so advised.  Mere assert ions 

that  she disowns her said writ ten statement  on record is of no avail,  as 

long as no steps are taken by her in accordance with the procedure 

established by law.  A party defendant  cannot , in the considered view of 

this Court , be permit ted to orally disown the defence stated in the 

writ ten statement  on record.  If  such course is permit ted and part ies are 

allowed to change their writ ten stand in the pleadings by making oral 

requests to the Court  it  will lead to chaos during t rials and the opposite 

part ies would be at  a loss to know on what  basis they have to adduce 

their evidence because of uncertainty in the mat ter.  Further, such a 

course would be cont rary to the obj ect  of Rules related to pleadings.  

The requirement  of complet ion of pleadings before the issues are set t led 

and before the part ies enter t rial has its own signif icance. It  is a set t led 

proposit ion of law that  a party has to plead his/ her case and 

produce/ adduce suff icient  evidence to substant iate the averments made 

in the pleadings and shall not  deviate from the pleadings and or take a 

stand which is at  variance with the pleadings.  The obj ect  and purpose 
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of a pleading is to enable the adversary party to know the case of the 

opponent .  In order to have a fair t rial it  is imperat ive that  the part ies 

should state the essent ial material facts so that  the other party may not  

be taken by surprise.  The obj ect  and purpose of pleadings and issues is 

to ensure that  the lit igants come to t rial with all issues clearly def ined 

and to prevent  cases being expanded or grounds being shif ted during 

t rial.   Thus the Rules related to pleadings, amendment  of pleadings and 

f il ing of addit ional pleadings are engrafted with avowed obj ect ives and 

hence, it  is impermissible for a party to make oral assert ions cont rary to 

the pleading on record and disown the pleadings/ defence by mere f il ing 

of memos or making oral assert ions.  The law is well set t led that  any 

amount  of evidence given by a party or evidence brought  on record by 

way of elicit ing answers in the cross-examinat ion of the other party is of 

no avail in the absence of a pleading.  In the absence of pleading, 

evidence, if  any, produced by the part ies cannot  be considered by the 

Court .  Without  a foundat ion in the pleading, any party cannot  either 

give evidence or cross-examine a witness.   

12.   In fact , a party sailing with another party to a l is has to only 

further examine that  other party in chief, if  that  other party appears as 

a witness; but , the support ing party cannot  cross-examine such party 

witness.  Thus, one party support ing another party to the l is can at  best  

do further examinat ion-in-chief of the party whom that  party is 

support ing, in the event  any omissions are there in the chief 

examinat ion of that  party already placed on record.  If  a party witness 

like one defendant  is permit ted to be cross examined by the other 

support ing defendant , then leading quest ions would convenient ly be put  

to the support ing party and in such an event  the rules of evidence 

governing the examinat ion-in-chief become ot iose and stand frust rated.  
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In this context , it  is appropriate to refer to Sect ions 137 to 143 of the 

Indian Evidence Act , 1872, which read as under: 

137. Examinat ion-in-chief:- The examinat ion of a witness by the 

party who calls him shall be called his examinat ion-in-chief. 

 Cross-examinat ion:- The examinat ion of a witness by the 

adverse party shall be called his cross-examinat ion. 

 Re-examinat ion: The examinat ion of  a witness, 

subsequent  to the cross-examinat ion by the party who called 

him, shall be called his re-examinat ion.  

138. Order of examinat ions: Witness shall be f irst  examined-in-

chief, then (if  the adverse party so desires) cross-examined, 

then (if  the party call ing him so desires) re-examined. 

 The examinat ion and cross-examinat ion must  relate to 

relevant  facts, but  the cross-examinat ion need not  be confined 

to the facts to which the witness test if ied on his examinat ion-in-

chief. 

 Direct ion of  re-examinat ion: The re-examinat ion shall be 

directed to the explanat ion of mat ters referred to in cross-

examinat ion; and, if  new mat ter is, by permission of the Court ,  

int roduced in re-examinat ion, the adverse party may further 

cross-examine upon that  mat ter. 

139. Cross-examinat ion of  person called to produce a 

document :- A person summoned to produce a document  does not  

become a witness by the mere fact  that  he produces it ,  and 

cannot  be cross-examined unless and unt il he is called as a 

witness.  

140. Witnesses to character:- Witnesses to character may be 

cross-examined and re-examined. 

141. Leading quest ions: Any quest ion suggest ing the answer 

which the person put t ing it  wishes or expects to receive, is 

called a leading quest ion. 

142. when they must  not  be asked:- Leading quest ions must  

not , if  obj ected to by the adverse party, be asked in an 

examinat ion-in-chief, or in a re-examinat ion, except  with the 

permission of the Court . 
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 The Court  shall permit  leading quest ions as to mat ters 

which are int roductory or undisputed, or which have, in it s 

opinion, been already suff icient ly proved. 

143: When the may be asked:- Leading quest ions may be asked 

in cross-examinat ion.”  

As per the provisions of Sect ion 137, examinat ion of witness by the 

adverse party shall be called as his ‘ cross-examinat ion’ .  In the case on 

hand, there is only one writ ten statement  of the 1st defendant  on 

record, which she disputes; and the said writ ten statement  contains 

averments ident ical to the averments in the writ ten statement  of the  

7th defendant  (DW4).  Therefore, the defence of the 1st defendant  is 

ident ical to the defence of the 7th defendant  and in that  view of the 

mat ter, the material record ref lects that  the 1st defendant  is support ing, 

in all respects, the case of the 7th defendant , if  the writ ten statement  of  

the 1st defendant  which is already on record is to be taken into 

considerat ion at  this stage.  Therefore, from the facts borne out  by the 

record, it  is clear that  the 1st defendant  has not  yet  taken a writ ten 

defence cont rary to the defence already taken in the writ ten statement  

of the 1st defendant  on record;  Hence, it  can only be said at  this stage 

that  she is support ing the case of the 7th defendant ; and, that  she is not  

an adverse party insofar as the 7th defendant  is concerned.  As of now, 

there is no defence of the 1st defendant  on record of the t rial Court  

cont rary to the defence of the 7th defendant  in his writ ten statement  

and hence, the 1st defendant  is not  an adverse party insofar as the 7th 

defendant  is concerned.  In view of the provisions of the Indian Evidence 

Act , right  to cross-examine belongs to an adverse party; and a person, 

who is not  an adverse party should not  be allowed to intervene in the 

proceedings and to take part  in the cross examinat ion of the witnesses.   
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13.  On the above analysis and for all the above reasons, this Court  

f inds that  the impugned order of the Court  below permit t ing the 1st  

defendant  to cross examine the 7th defendant  (DW4) is erroneous and is 

unsustainable under facts and in law.  Before part ing it  is apt  to observe 

that  the approach of the t rial Court  in allowing the part ies to f ile memos 

in mat ters having far reaching consequences and entertaining them in 

such mat ters of signif icance and importance, without  direct ing the 

part ies concerned to f ile proper applicat ions, if  the part ies so desired, 

and passing orders on such memos is not  appreciable in the facts and 

circumstances of the case.  

14.  Viewed thus, this Court  f inds that  the order impugned is liable to 

be set  aside. 

15.  In the result ,  the Civil Revision Pet it ion is allowed and the order, 

dated 22.03.2017, passed by the learned XIV Addit ional Chief Judge, 

(Judge, Fast  Track Court ),  City Civil Court , Hyderabad, in Memo 

S.R.No.824 of 2017 in O.S.No.73 of 2008, is set  aside. 

There shall be no order as to costs.   

Pending miscellaneous pet it ions,  if  any, shall stand closed. 

  

   _____________________ 
M. SEETHARAMA MURTI, J 

3rd October, 2017 
RAR 
 
 
 


