
 

THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

CRL. R.C. NO.1403 OF 2005 

ORDER: 

 

This revision is filed  under Sec tion Sec tions 397 and  401 of Cr.P.C. 

c ha lleng ing the order d t.26.11.2001 in CC.No.119 of 1999 passed  by the tria l 

Court i.e. II Add l.J.F.C.M., Khammm find ing him guilty for the offenc e punishab le 

under Sec tion 304-A IPC for his rash and  neg ligent ac t and  the same was 

c onfirmed by the appella te c ourt i.e. III Add l.Sessions Judge (FTC.II), Khammam 

in Crl.A.No.175 of 2001 d t.2208.2005. 

 

2. The c ase of the p rosec ution in b rief is tha t one Vemana  Srinivas Rao-PW-1 

of Chintap lli  p resented  report to the polic e on 12.02.1999 a t about 6 pm. sta ting  

tha t while he was wa iting  a t Chintapa lli bus stop  to go to Khammam, one 

Vemana Gopa iah and  his grand  son, Kolapa ti Jagadeesh were wa iting  a t 

Chintapa lly bus stop , a t about 2 p .m. the d river of the lorry bearing  No. AP-16-U-

391 p roc eed ing from Waranga l side towards Khammam, d rove the same in  

rash and  neg ligent manner, hit Jagadeesh whic h c aused  grievous injuries to his 

left leg , head  and  immed ia tely he was shifted  to Government Hosp ita l, 

Khammam for trea tment, but the boy suc c umbed  to injuries while undergoing 

trea tment in the hosp ita l.  Ex.P-1 is the c omp la int lodged  by PW-1 and  on the 

strength of the same, polic e issued  F.I.R. Ex.P-5 and  the Sub-Inspec tor of Polic e 

PW-7 took up  investiga tion, examined  witnesses, rec orded  their sta tements, 

visited  the sc ene of offenc e and  observed  the same, d rawn the rough sketc h of 

sc ene and  observa tion report in the p resenc e of med ia tors, held  inquest over 

the deadbody of Jagadeesh on 13.2.1999 in the p resenc e of inquest 

panc haya tdars who in turn op ined  tha t the c ause of dea th was due to the 

injuries rec eived  by boy Jagadeesh in the ac c ident.  The vehic le was a lso 

referred  to the Motor Vehic le Inspec tor who inspec ted  the c rime vehic le and  

gave report sta ting  tha t the ac c ident was not due to any mec hanic a l defec ts 
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of the vehic le and  the doc tor who c onduc ted  post mortem examina tion over 

the deadbody of Jagadeesh, op ined  tha t the dea th was due to head  injury 

and  a fter c omp letion of investiga tion, polic e filed  c harge sheet before the 

magistra te, who in turn took the same on file for the offenc e punishab le under 

Sec tion 304-A IPC.   

 

3. It is a lso the p rosec ution c ase tha t the petitioner-ac c used  himself 

surrendered  before the Sub-Inspec tor of Polic e on 19.02.1999 i.e. a fter 7 days 

from the da te of the ac c ident and  he was remanded  to jud ic ia l c ustody on the 

same day. 

 

4. After sec uring  p resenc e of the petitioner-ac c used , lea rned  magistra te 

examined  the ac c used  under Sec tion 251 Cr.P.C., exp la ined  the g ist of 

ac c usa tion, read  over and  exp la ined  to him in Telugu, he denied  the same and  

c la imed  to be tried .   

 

5. During  tria l, PWs.1 to 7 were examined  and  marked  Exs:P-1 to 6.  After 

c losure of p rosec ution evidenc e, the ac c used  was examined  under Sec tion 313 

Cr.P.C. exp la ined  the inc rimina ting  c irc umstanc es tha t appeared  aga inst him, 

he denied  the same and  reported  no defenc e.   

 

6. Upon hea ring  a rgument of both the c ounsel and  c onsidering  the ora l and  

doc umenta ry evidenc e on rec ord , the tria l c ourt found  the ac c used  guilty for 

the offenc e punishab le under Sec tion 304-A IPC and  sentenc ed  him to undergo 

rigorous imprisonment for a  period  of six months and  the same was c onfirmed  by 

the Sessions Judge in Crl.A.No.175 of 2001, d t.22.08.2005 rec ord ing  spec ific  

reasons and  agreeing with the fac t find ing rec orded  by the c ourt below. 

 

7. The p resent revision is filed  by the petitioner ra ising  a  spec ific  c ontention 

tha t the petitioner was not the d river a t the time of the ac c ident and  he himself 

admitted  tha t no doc ument was rec overed  from the vehic le to estab lish tha t he 

was d river of the vehic le and  apart from tha t Exs.P-1 and  P-5 do not d isc lose the 
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name of d river of the vehic le, but based  on the identific a tion of the petitioner in 

the Court by PWs.1 to 3, the tria l Court rec orded  find ing tha t he was the d river of 

the vehic le and  the same was c onfirmed  by the appella te Court in the appea l.  

Thus, the tria l c ourt and  appella te c ourt c ommitted  serious error in c onc lud ing 

tha t the petitioner was the d river of the c rime vehic le and  thereby the 

c onvic tion and  sentenc e passed  by the tria l c ourt and  c onfirmed  by the 

appella te c ourt aga inst the petitioner a re liab le to be set aside.   

 

8. The p resent revision is filed  under Sec tion 397 and  401 Cr.P.C. under whic h 

the jurisd ic tion of this c ourt is limited .   

9. Sec tion 397 of the Code vests the c ourt with the power to c a ll for and  

examine the rec ords of an inferior c ourt for the purposes of sa tisfying  itself as to 

the lega lity and  regula rity of any p roc eed ings or order made in a  c ase. The 

ob jec t of this p rovision is to set right a  pa tent defec t or an error of jurisd ic tion or 

law. There has to be a  well- founded  error and  it may not be appropria te for the 

c ourt to sc rutinize the orders, whic h upon the fac e of it bears a  token of c a reful 

c onsidera tion and  appear to be in ac c ordanc e with law. If one looks into the 

va rious judgments of this Court, it emerges tha t the revisiona l jurisd ic tion c an be 

invoked  where the dec isions under c ha llenge a re grossly erroneous, there is no 

c omp lianc e with the p rovisions of law, the find ing rec orded  is based  on no 

evidenc e, ma teria l evidenc e is ignored  or jud ic ia l d isc retion is exerc ised  

a rb itra rily or perversely. These a re not exhaustive c lasses, but a re merely 

ind ic a tive. Eac h c ase would  have to be determined  on its own merits. 

10. The well-ac c ep ted  norm is tha t the revisiona l jurisd ic tion of the higher 

c ourt is a  very limited  one and  c annot be exerc ised  in a  routine manner. One of 

the inbuilt restric tions is tha t it should  not be aga inst an interim or interloc utory 

order. The Court has to keep  in mind  tha t the exerc ise of revisiona l jurisd ic tion 

itself should  not lead  to injustic e ex fac ie. Where the Court is dea ling  with the 

question as to whether the c harge has been framed  p roperly and  in 
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ac c ordanc e with law in a  g iven c ase, it may be reluc tant to interfere in exerc ise 

of its revisiona l jurisd ic tion unless the c ase substantia lly fa lls within the c a tegories 

a fore-sta ted .  

11. It may a lso be notic ed  tha t the revisiona l jurisd ic tion exerc ised  by the High 

Court is in a  way fina l and  no inter c ourt remedy is ava ilab le in suc h c ases. Of 

c ourse, it may be sub jec t to jurisd ic tion of this c ourt under Artic le 136 of the 

Constitution of Ind ia . Norma lly, a  revisiona l jurisd ic tion should  be exerc ised  on a  

question of law. However, when fac tua l apprec ia tion is involved , then it must 

find  p lac e in the c lass of c ases resulting  in a  perverse find ing . Basic a lly, the 

power is required  to be exerc ised  so tha t justic e is done and  there is no abuse of 

power by the c ourt. Merely an apprehension or susp ic ion of the same would  not 

be a  suffic ient g round  for interferenc e in suc h c ases. 

12. Sec tion 401 c onfers a  kind  of pa terna l and  supervisory jurisd ic tion on the 

High Court over a ll other c rimina l Courts estab lished  in the Sta te in order to 

c orrec t misc a rriage of justic e a rising  from a  misc onc ep tion of law, irregula rity of 

p roc edure, neg lec t or apparent ha rshness of trea tment whic h has on one hand  

resulted  in some injury to the due ma intenanc e of law and  order or on the other 

hand , in some undeserved  hardship  to ind ividua ls.  The revisiona l power 

c onferred  on the High Court by this sec tion is d isc retionary power, has to be 

exerc ised  in the a id  of justic e and  this Court will not exerc ise jurisd ic tion under 

this Sec tion if there has been no fa ilure of justic e even though the p roc eed ings 

of the lower c ourt suffer from irregula rity or impropriety as held  by Apex Court in 

STATE OF WEST BENGAL v. TULSIDAS1. The revisiona l jurisd ic tion c onferred  upon 

this Court by Sec tion 401 Cr.P.C. has to be exerc ised  only for the purpose of 

relieving persons who have not had  a  fa ir tria l or whose c onvic tions have been 

a rrived  a t by non-observanc e of ma teria l p rovisions of the law or by suc h mis-

d irec tions as must have oc c asioned  a  fa ilure of justic e as held  in PRAHLAD v. 

                                                            

1
 (1964) 1 Crl.L.J. 443 (SC) 
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EMPORER2.  Further, the High Court c an, in exerc ise of its revisiona l powers, either 

suo motu on the basis of its own knowledge derived  from any sourc e 

wha tsoever, or on an app lic a tion by a  c omp la inant, exerc ise the powers of an 

appella te Court both with respec t to ac quitta l and  c onvic tion.  This revisiona l 

power is sub jec t to the following three limita tions: 

Firstly, no order c an be made to the p rejud ic e of the ac c used  or 

other person unless he had  an opportunity of being heard  persona lly or by 

a  p leader in his own defenc e; 

Sec ondly, it c annot c onvert a  find ing of ac quitta l into one of 

c onvic tion; 

Third ly, no revision c an be enterta ined  a t the instanc e of a  pa rty 

who c ould  have appea led  under the Code and  has not appea led . 

13. The jurisd ic tion of the Court under Sec tion 397 c an be exerc ised  so as to 

examine the c orrec tness, lega lity or p roprieta ry of an order passed  by the tria l 

c ourt or the inferior c ourt, as the c ase may be. Though the sec tion does not 

spec ific a lly use the expression ‘p revent abuse of p roc ess of any c ourt or 

otherwise to sec ure the ends of justic e’ , the jurisd ic tion under Sec tion 397 is a  

very limited  one. The lega lity, p roprieta ry or c orrec tness of an order passed  by a  

c ourt is the very founda tion of exerc ise of jurisd ic tion under Sec tion 397 but 

ultima tely it a lso requires justic e to be done. The jurisd ic tion c ould  be exerc ised  

where there is pa lpab le error, non-c omp lianc e with the p rovisions of law, the 

dec ision is c omp letely erroneous or where the jud ic ia l d isc retion is exerc ised  

a rb itra rily. 

14. As sta ted  above, the powers of the High Court a re limited , this Court 

c annot interfere with the c onc urrent fac t find ings rec orded  by the c ourts below. 

As a  genera l rule, the High Court will not in revision interfere with a  find ing of fac t 

and  this is spec ia lly so, where there a re c onc urrent find ings of fac ts of the lower 

                                                            

2
 48, Crl.LJ 173, 174 (Pat) 
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Courts. But, in spec ia l and  exc ep tiona l c irc umstanc es, the High Court is entitled  

to go into questions of fac t and  do justic e, though the power should  be ra rely 

exerc ised , as held  by Apex Court in S.P.S. JAYAM & CO. v. NEHRUSADAN3. 

 

15. In revision, the High Court usua lly ac c ep ts the find ings on questions of 

fac ts rec orded  by a  subord ina te Court unless the find ing  is manifestly perverse or 

pa tently erroneous in view of the law dec la red  by the Apex Court in BANSILAL 

v.LAXMAN4.  

  

 

16. During  hearing , Sri R.N. Hemendrana th Reddy, lea rned  c ounsel for the 

petitioner would  c ontend  tha t the evidenc e on rec ord  more partic ula rly PW-1 

who d id  not d isc lose name of the d river in Ex.P-1, identific a tion of the ac c used  

as d river of the ac c ident vehic le a t the time of the ac c ident c annot be 

believed .  Simila rly, the evidenc e of PWs.2 and  3 is not wholly reliab le and  on the 

strength of surrender of the petitioner before the Sub-Inspec tor of Polic e one 

week a fter the ac c ident c an never form the basis for rec ord ing c onvic tion of 

the ac c used  to estab lish tha t he was the d river of the vehic le a t the time of the 

ac c ident.  Therefore, the c onc urrent find ings of the tria l c ourt and  appella te 

c ourt a re perverse and  p rayed  to set aside the same. 

 

17. Due to the injuries rec eived  in the ac c ident, and  involvement of lorry 

bearing  No. AP-16-U-391 a re not in d ispute.  But, the only question ra ised  before 

this c ourt is regard ing the identity of the d river.  The appella te c ourt spec ific a lly 

rec orded  a  find ing tha t the petitioner was the d river of the vehic le a t the time of 

the ac c ident and  the reason for rec ord ing suc h find ing was his surrender before 

the Sub-Inspec tor of Polic e and  unless he was not the d river of the vehic le, he is 

not expec ted  to surrender before the polic e in c onnec tion with above c rime 

when the c rime was reg istered  aga inst unknown d river of vehic le bearing  No. 

                                                            

3
 1977 Crl.L.J. 1101 

4
 (1986) 3 SCC 445 
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AP-16-U-391.  This is a  strong c irc umstanc e to believe tha t the petitioner was the 

d river of the c rime vehic le.   

 

18. When the c rime was reg istered  aga inst unknown person, norma lly during  

investiga tion the investiga ting  agenc y has to c onduc t test identific a tion pa rade 

of ac c used  to estab lish a  pa rtic ula r fac t tha t he was the d river of the vehic le 

sinc e suc h evidenc e is relevant under Sec tion 9 of the Evidenc e Ac t.  To 

c onduc t suc h test identific a tion pa rade, the investiga ting  agenc y has to fo llow 

the p roc edure under Crimina l Rules of Prac tic e, but fa ilure to hold  T.I. pa rade by 

itself is not a  ground . 

 

19. Undoub ted ly, no Test Identific a tion Parade was held  by the polic e during 

investiga tion, identifying  the ac c used , but tha t by itself is not a  ground  to ac quit 

the ac c used .   

20. In the rec ent judgment reported  in between Ravi Kapur Vs.  State of 

Rajasthan5, Their Lordships Justic e Swatantra  Kumar and  Justic e Fakkir Mohamed  

Ib rahim Ka lifulla  d isc ussed  about the importanc e to hold  test identific a tion 

parade for identifying  the ac c used  in a  c ase filed  for the offenc e punishab le 

under Sec tion 304-A of the Ind ian Pena l Code in pa ras 55 to 59.  However, Their 

Lordships in pa ras 56 and  57 observed  as follows: 

 “ The whole idea of a Test Identific ation Parade is that witnesses who c la im to have seen the c ulprits at 

the time of oc currenc e are to identify them from the midst of other persons without any a id or any 

other sourc e.  The test is done to c hec k upon their verac ity.  In other words, the main objec t of hold ing 

an identific ation parade, during the investigation stage, is to test the memory of the witnesses based 

upon first impression and also to enable the prosec ution to dec ide whether a ll or any of them c ould  

be c ited as eyewitnesses of the c rime. 

  It is equally c orrec t that the Code of Crimina l Proc edure does not oblige the investigating 

agenc y to nec essarily hold the Test Identific a tion Parade.  Fa ilure to hold the test identific ation parade 

while in polic e c ustody, does not by itself render the evidenc e of identific ation in c ourt inadmissib le or 

unac c eptable.  There have been numerous c ases where the ac c used is identified by the witnesses in 

the Court for the first time.  One of the views taken is that identific ation in Court for the first time alone 

may not form the basis of c onvic tion, but this is not an absolute rule.  The purpose of the Test 

Identific ation Parade is to test and strengthen the trustworthiness of that evidenc e.  It is ac c ordingly 

c onsidered a safe rule of prudenc e to generally look for c orroboration of the sworn testimony of the 

                                                            

7. AIR 2013(1) ALD (Crl.) page 303 (SC) 

    (MANU/SC/0659/2012) 
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witnesses in c ourt as to the identity of the ac c used who are strangers to them, in the form of earlier 

identific ation proc eedings.  This rule of prudenc e is, however subjec ted to exc eptions.”  

 

21. In another judgment reported  in Sheo Shankar Singh Vs. State of 

Jharkhand and another6, Their Lordships Justic e V.S.Sirpurka r and  Justic e 

T.S.Thakur held  in pa ras 37 and  40 as follows: 

“ Failure to hold  Test identification parade does not have effec t of weakening evidenc e of 

identific ation in Court, as to what should be the weight attac hed to suc h an identific ation is a 

matter whic h Court will determine in pec uliar fac ts and c irc umstanc es of eac h c ase.  Version 

of two eye-witnesses that it was ac c used who had shot dec eased.  However, only one of 

witnesses assoc iated with Test Identific ation Parade in whic h he identified acc used.  Failure of 

prosec ution to offer an explanation for not hold ing Test Identific ation Parade for other witness 

will not ipse jure prove fata l to c ase of prosec ution.”  

 

22. In view of the p rinc ip les la id  down by the Apex Court, hold ing test 

identific a tion pa rade is not impera tive and  identific a tion of ac c used  in the c ourt 

is suffic ient if their evidenc e is wholly reliab le.  But, a  strange c irc umstanc e in the 

p resent fac ts of the c ase is surrender of the petitioner before the Sub-Inspec tor 

of Polic e a fter 7 days from the da te of oc c urrenc e of the ac c ident.  This is a  

strong c orrobora tive p iec e of evidenc e to the testimony of PWs.1 to 3 who 

identified  the ac c used  in the c ourt during  tria l.  Therefore, based  on the 

identific a tion of the ac c used  by PWs.1 to 3 and  surrender of the ac c used  before 

the polic e on 19.02.1999 is suffic ient to hold  tha t the petitioner was the d river of 

the vehic le a t the time of the oc c urrenc e of the ac c ident, otherwise there was 

no need  for him to surrender before the polic e and  he was not expec ted  to 

know a t least the oc c urrenc e of the ac c ident.  Therefore, the c umula tive effec t 

of these fac ts would  estab lish tha t he was the d river of the vehic le.  Therefore, 

the find ing of the tria l c ourt regard ing the identific a tion of the ac c used  and  

c onfirmed by the appella te c ourt c annot be faulted  merely bec ause there was 

no referenc e in Exs.P-1 and  P-5. 

 

23. Ex.P-1 is only c ompla int lodged  with the polic e by PW-1 intima ting about 

the oc c urrenc e of c ognizab le offenc e.  It is only to set c rimina l law into motion 

                                                            

6
 AIR 2011 SC page 1403 
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and  it need  not c onta in minute deta ils and  apart from tha t the vehic le was 

p roc eed ing from Waranga l side towards Khammam and tha t the petitioner was 

na tive of Khammam. But, whereas the ac c ident oc c urred  in the village 

Chintapa lly and  PW-1 is not expec ted  to know the name and  other deta ils of 

d river.  At the same time, in norma l c ourse of events, a fter the oc c urrenc e of 

ghastly ac c ident whic h led  to dea th of boy, the d river will not rema in a t the 

sc ene of offenc e in view of serious c onsequenc es tha t flow from suc h inc ident.  

Therefore, it is d iffic ult for any one to d isc lose the name of the d river in the 

c omp la int lodged  with the polic e i.e. Ex.P-1 in this c ase.  Consequently, on the 

ground  of non-d isc losure of the name of the d river in Exs.P-1 and  P-5, it is d iffic ult 

to hold  tha t the petitioner was not the d river of the vehic le a t the time of the 

ac c ident.   

 

24. Learned  c ounsel for petitioner fa irly c onc eded  about the dea th of boy 

and  rec eiving  injuries in the ac c ident. So, I need  not rec ord  any find ings with 

regard  to neg ligenc e etc . and  c ause of dea th of Jagadeesh, a  boy of 6 years 

old . 

25. In view of my foregoing d isc ussion, the petitioner was the d river of the 

ac c ident vehic le a t the time of the ac c ident and  dea th was due to injuries 

rec eived  by Jagadeesh in the road  ac c ident.  Therefore, I find  no illega lity or 

perversity or apparent error in the c onc urrent find ings rec orded  by both the 

c ourts warranting  interferenc e of this c ourt and  c onsequently, the appea l 

deserves to be d ismissed  as it lac ks no merits.  

26. In the result, the c rimina l revision c ase is d ismissed . 

Misc ellaneous petitions, if any, pend ing in this c rimina l revision c ase sha ll 

stand  c losed .   

______________________________ 

           M.SATYANARAYANA MURTHY,J 

DATE:31-08-2017 

c c m 



  10 

 

 

THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 
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