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HON’ BLE SRI JUSTICE V. RAMASUBRAMANIAN 

AND 

HON’ BLE SRI JUSTICE ABHINAND KUMAR SHAVALI 

Writ  Pet it ion No.13036 of 2017 

ORDER: (per  VRS, J) 
 

The pet it ioner, who is in the line of const ruct ion of buildings and 

development  of propert ies, has come up with the above writ  pet it ion 

challenging an order of adj udicat ion passed by the Commissioner of  

Cent ral Excise and Service Tax, determining the service tax payable 

under the Finance Act , 1994. 

2.  Heard Mr. T.Vinod Kumar, learned counsel appearing for the 

pet it ioner and Mr. M.V.J.K. Kumar, learned Senior Standing Counsel 

appearing for the respondents.   

3.  A show cause not ice, dated 05.06.2015, was issued on the 

basis of intelligence gathered by SIV Cell,  Vij ayawada, to the effect  that  

the pet it ioner was engaged in the const ruct ion of resident ial complexes 

pursuant  to development  agreements entered into with the landlords 

and that  they sold some f lats to the prospect ive buyers before obtaining 

complet ion cert if icate from the appropriate authority.  

4.  The pet it ioner sent  a reply to the show cause not ice raising 

various obj ect ions.  Thereafter, an opportunity of personal hearing was 

granted.  After considering the obj ect ions raised and the documents 

submit ted, the 2nd respondent  passed an Order-in-Original, dated 

25.08.2015, determining the service tax payable at  Rs.44,14,518/ - for 

the period from 01.04.2010 to 31.03.2015 under the proviso to Sect ion 

73 (1) of the Finance Act , 1994.  The 2nd respondent  also determined the 

penalty payable under the other provisions of the Act .  It  is against  the 

said order that  the pet it ioner has come up with the above writ  pet it ion.  
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5.  The obj ect ions of the pet it ioner to the impugned order are 

two fold, namely,  (a) that  the number of f lats const ructed by the 

pet it ioner in the complexes in quest ion were less than the statutory 

minimum prescribed, namely, twelve (12) and that  therefore, there was 

no tax liabilit y; and (b) that  in any case some of the f lats were sold after 

issue of the complet ion cert if icate, making the pet it ioner not  l iable to 

pay service tax in respect  of those f lats.  

6.  At  least  in so far as the f irst  obj ect ion of the pet it ioner is 

concerned, there appears to be a statement  recorded from the Managing 

Director of the pet it ioner f irm, which f inds a place in paragraph – 3 of 

the impugned order.  In paragraph-3 of the impugned order, the 

adj udicat ing authority has taken note of the statement  made by Sri  

M. V. Nagesh, Managing Partner of the pet it ioner, on 26.03.2014 to the 

effect  that  the number of f lats const ructed in each of the three 

resident ial complexes were ‘ 10’ .  But  unfortunately, no f inding of fact  

was recorded by the adj udicat ing authority to the effect  that  the claim 

made by the Managing Partner of the pet it ioner was false and that  there 

were actually more than 12 resident ial f lats in the complexes, so as to 

at t ract  the liabilit y under the relevant  provision.  

7.  Therefore, the impugned order suffers from clear non-

applicat ion of mind and to a very important  criterion which goes to the 

root  of the j urisdict ion of the 2nd respondent .  

8.  In view of the above, the writ  pet it ion is allowed, the 

impugned order is set  aside and the mat ter is remanded back to the  

2nd respondent .  It  is open to the 2nd respondent  even to make an 

inspect ion or cause an inspect ion of the complexes const ructed by the 

pet it ioner to f ind out  the number of f lats const ructed by them.  It  is also 

open to the pet it ioner to produce addit ional material to show the 



VRS, J & AKS, J 

 
W.P.No.13036 of 2017 

 

4 

number of  f lats const ructed and also to show the actual date of 

const ruct ion and the actual date of receipt  of  the complet ion 

cert if icates.  Thereafter, the 2nd respondent  may pass orders afresh in 

accordance with law.  It  is made clear that  we have not  pronounced any 

opinion on either of the two points raised by the pet it ioner as both are 

quest ions of fact  to be adj udicated by the 2nd respondent .  

9.  As a sequel thereto, miscellaneous pet it ions, if  any, pending 

shall stand dismissed.  No order as to costs. 

 

_____________________ 

V. RAMASUBRAMANIAN, J 

 
 

________________________ 

ABHINAND KUMAR SHAVILI, J 

 
October 03, 2017 
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