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 The Criminal Appeal is f iled by the sole accused (Gadpale 

Bhutan) against  the convict ion j udgment , dt .15.02.2012 in 

S.C.No.423 of 2010 passed by the learned 1st Addl. Sessions Judge, 

Adilabad, where he was charged for the offences punishable 

u/ secs.302 and 498-A IPC, pursuant  to Cr.No.136 of 2008 of P.S. 

Bhainsa Rural and from the invest igat ion f iled f inal report  by the 

police and the learned commit tal Magist rate therefrom has taken 

cognizance for the offences supra in PRC No.19 of 2009 and on 

commit tal,  the Sessions Division allot ted the Sessions Case Number 

by taken on f ile and made over to the learned 1st Addl. Sessions 

Judge Adilabad, who after hearing and from prima facie material 

framed the charges on facts covering of the offences supra and 

after hearing from plea of innocence conducted full-f ledged t rial 

and from the evidence of P.Ws.1 to 14 with reference to Exs.P.1 to 

P.18 and MOs.1&2, viz.,-(P.W.1-Kamble Tukaram- father of 

deceased, on whose Ex.P.1-report  the SHO-P.W.12-K.Rangaiah, 

registered the Cr.No.136 of 2008, dt .26.11.2008 and issued 

Ex.P.11-express FIR and taken up invest igat ion; P.W.2-Kamble 

Gayabai-mother of the deceased; P.W.3-Neelabai-sister of the 

deceased, also the Ex.P.2-inquest  witness; P.Ws.4-Bharathibai and 

P.W.5-G.Babu-neighbours of deceased and circumstant ial 

witnesses, whose Sect ion161 CrPC statements are Exs.P.3 & P.4; 

P.W.6-G.Gangaram-panch witness to scene of offence rough 
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sketch-Ex.P.6 and panchanama Ex.P.5-in Crime details form(CDF); 

P.W.7-G.Raghul and P.W.8-G.Dayanand-panchas to the confession 

and seizure of Material Obj ects-M.O.Nos.1&2-empty match box and 

empty kerosene dabba under Ex.P.13-panchanama, whose 

signatures therein are Exs.P.7&8 and Ex.P.12-are the posit ive 

photographs of the scene of offence along with CD; P.W.9-

Dr.S.K.Basha-who t reated and issued Ex.P.9-Medical cert if icate of 

the deceased; P.Ws.10&12-V.Ravinder Reddy and K.Rangaiah-

Invest igat ing Off icers; P.W.11-Ganesh Allewar-Head Constable-who 

conducted Ex.P.2-Inquest  in the presence of P.W.3 and 

others(Ex.P.10 it  the t rue t ranslat ion of the inquest ); P.W.13-

M.Srinivasa Chary-learned Magist rate, who based on Ex.P.17-

requisit ion given by P.W.12, recorded the Ex.P.18-dying 

declarat ion of Jaimala(deceased, before she breathed last ) after 

obtained Ex.P.18(a)&(b)-cert if icates of P.W.14 before recording 

the dying declarat ion cert ifying the condit ion of the inj ured-

Jaimala and Ex.P.18(c) is the endorsement  of P.W.14 thereafter; 

and P.W.14 is said Dr.Sanj ay Marut i Rao Kadam-Duty Doctor-who 

cert if ied f it  condit ion to record DD by Magist rate and speaks also of 

the Ex.P.15-provisional post  mortem report -cum-death cert if icate 

of deceased issued by L.W.17/ Dr.D.V.Donge and P.W.14 who 

conducted postmortem examinat ion and issued Ex.P.14-

postmortem report  and Ex.P.16-memo of alterat ion of Sect ion of 

law f iled by P.W.12 before the P.W.13 Magist rate and from said 

incriminat ing material examined the accused under Sect ion 313 

CrPC and recorded his answers and from closure of prosecut ion 

evidence with the above, from no independent  defence evidence 
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let  in by the accused and after hearing the arguments and from 

considerat ion by appreciat ion of the ent ire material on record; 

having found the accused guilty on all the two charges for the two 

offences supra and after hearing the accused on quantum of 

sentence also by sentenced him as per Sect ion 235(2) CrPC, on 

charge No.1 for the offence punishable u/ sec.302IPC, with Rigorous 

Imprisonment  for life and on charge No.2 for the offence 

punishable u/ sec.498-A IPC, with Rigorous Imprisonment  for one 

year and to pay f ine of Rs.500/ -with default  sentence of one(1) 

month Simple Imprisonment  for both the offences respect ively and 

that  both the sentences held to run concurrent ly and by giving set  

off  of the period of remand.   

2. It  is said convict ion j udgment  impugned in the appeal with 

content ions in the grounds of appeal vis-à-vis the oral submissions 

of the learned counsel for the appellant / accused that  though the 

prosecut ion witnesses did not  depose of their witnessing the 

appellant / accused commit t ing the offences of subj ect ing to cruelty 

the deceased-Jaimala for addit ional dowry etc., and of the murder 

of deceased and the prosecut ion failed to prove the case beyond 

reasonable doubt , the t rial Court  erred in convict ing the appellant -

accused basing on theory of probabilit y; that  the t rial Court  failed 

to observe that  even in the Post  Mortem report , there was no 

incriminat ing evidence against  the appellant / accused, that  the 

t rial Court  failed to observe that  there is no corroborat ion, instead 

cont radict ions, in the evidence from statements of the witnesses; 

that  the t rial Court  failed to observe that  P.W.1 did not  depose 

anything of the allegat ions made by her in her complaint  to police 
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including any demand for addit ional dowry by the 

appellant / accused and also failed to examine the parents of the 

deceased who are alleged eye witnesses to the incident  and 

admit ted the deceased in the hospital on 108 ambulance and the 

reasoning of the t rial Court  is unsound and unsustainable in the eye 

of law, thus sought  for set t ing aside the convict ion j udgment  by 

acquit t ing the accused/ appellant  on both the charges with f inding 

of not  guilty.  

 3. Whereas, submission of the learned Public Prosecutor on 

behalf of the State and the prosecut ion agency is that  the t rial 

Court ’ s j udgment  is a reasoned one to its every conclusion by well-

appreciat ion of the facts with reference to law having fresh in 

mind by recording the evidence in proving guilt  of the accused 

beyond reasonable doubt  and as such for this Court  while sit t ing in 

appeal, there is nothing to interfere and hence to dismiss the 

appeal.  

 4. Heard both sides and perused the material on record.  

5. Before going further into the factual mat rix, in 

appreciat ion of evidence, it  is the set t led law that , minor 

cont radict ions or inconsistencies cannot  be used to j et t ison the 

evidence in it s ent ity. The rule is that , corroborat ion cannot  be 

expected with mathemat ical nicet ies in criminal cases. It  is also 

the set t led law that , discrepancies due to normal errors of 

percept ion and observat ion should not  be given importance. It  is 

also the set t led law that  mere lapses in invest igat ion cannot  be of 

any help to the accused unless prej udice shown caused to him. 

Further, evidence of a witness can be part ly rej ected and part ly 



                                                                                                                                              SVB,J & Dr.SSRB,J 

CrlA No.551_2012 
5 

accepted for the doct rine of f alsus in uno falsus in comnibus does 

not  apply in India and it  is the duty of the Court  to separate the 

grain from the chaff in arriving t ruth from the reliabilit y of the 

version of a witness by ignoring any minor discrepancies, omissions, 

exaggerat ions and embellishments and even evidence of a host ile 

witness cannot  be discarded as a whole but  for to consider where it  

corroborates the other evidence by appreciat ion of credibilit y of 

the witness to that  extent  in arriving at  t ruth by calling him into 

aid the experience of the Court  in men and mat ters in dif ferent  

cases in evaluat ing by excluding exaggerated versions rather 

disbelieving evidence of the witnesses altogether for the reason 

even maj or port ion of evidence of a witness found to be deficient  

where in case residue is suff icient  to the relevancy and 

admissibilit y, it  is the duty of the Court  to separate the grain from 

the chaff, otherwise administ rat ion of criminal j ust ice would come 

to a dead stop and it  cannot  be overlooked that  witnesses j ust  

cannot  help in giving embroidery to a story, however, t ruth is the 

main, as held in Sukhdev Yadav Vs. State of Bihar1,  State of 

Maharasht ra Vs. Tulshiram Bhanudas Kamble2 and Paulmeli Vs. 

State of Tamilnadu3.  The law in appreciat ion of evidence from the 

fundamental principle is that  no one can incriminate himself but  

for t ruth. It  is also the principle to draw the ordinary presumpt ion 

as laid down in St at e of  Punj ab Vs., Har isingh4 that ,  a wit ness is 

speaking under an oat h is t rut hful  unless and unt i l  i t  is shown 

f rom t est  of  cross-examinat ion and wit h ot her at t ending 

                                                 
1 (2002) 1 ALD Crl.36 SC 
2 (2007) AILD 169 (SC) (DB) 
3 (2014) 13 SCC 90 
4  (AIR 1974-SC-1168) 
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circumst ances brought  on record t o be unbel ievable or unt rut hful  

and it  should not  be assumed t hat  t he wit nesses are unt rut hful  

general ly; unless, i t  is proved t hat  t hey are t el l ing t he t rut h.    

6. From the above, coming to the further factual mat rix of 

the case on hand from the ent ire material including with reference 

to the respect ive submissions as gleaned and perused in nutshell is 

as under:- 

 a). The deceased Jaimala was daughter of P.W.1-Kamble 

Tukaram and P.W.2-Kamble Gayabai,  P.W.3-Neelabai is sister of 

deceased, P.W.4-Bharat ibai and P.W.5-G.Babu are neighbours of 

deceased. The deceased was blessed with one son and one 

daughter out  of the wedlock with appellant / accused. The 

appellant / accused gave Rs.5000/ - to the P.Ws.1 and 2-parents of 

the deceased as a loan for agricultural expenses and they failed to 

return the same to him in spite of demands and due to that  he 

started harassing the deceased physically and mentally with a 

demand to get  back the amount  supra from her parents. While so, 

on 25.11.2008 during night , the appellant / accused in a drunken 

state went  home and quarreled with the deceased on the issue of 

loan amount  and beat  her and threatened to kill her. After having 

dinner in between 10 and 11 p.m. the appellant / accused poured 

kerosene on her and set  f ire with an intent ion to kill her and left  

the house. On hearing the cries of  deceased out  of inf lammat ion 

and pain, her in-laws and P.W.5-neighbour and others rushed to 

the spot  and ext inguished the f ire and shif ted to Government  

hospital,  Bhainsa in 108 ambulance immediately. L.W.6-Shesha 

Rao-father of the appellant / accused informed the same to the 
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parents of the deceased on which the P.Ws.1 to 3 and L.W.4-

S.Bhoj aram rushed there on 26.11.2008. On 26.11.2008 at  about  

10.00 A.M., P.W.12-Sub Inspector of  Police of P.S. Bhainsa on 

receiving int imat ion from the Government  hospital, Bhainsa of 

recording of dying declarat ion is necessary, gave requisit ion to 

P.W.13-Judidial Magist rate of First  Class, Bhainsa, who 

immediately rushed to the hospital and recorded the dying 

declarat ion of deceased in the presence of the P.W.14-Sanj ay-duty 

doctor. P.W.1-father of the deceased gave oral complaint  to 

P.W.12-Sub Inspector of Police against  the accused which he 

reduced into writ ing and registered crime for the offences supra. 

Then P.W.12-Invest igt ing Off icer recorded the statement  of P.W.1-

defacto-complainant  at  the police stat ion and then visited the 

Government  hospital,  and recorded the statements of P.Ws.2,3 and 

L.W.4 S.Bhoj aram and then visited to the scene of offence-house 

of the accused in Chuchund village and prepared rough sketch in 

the presence of P.W.6-G.Gangaram and L.W.10-G.Pothanna and 

got  the scene of offence photographed by L.W.8-B.Sudhakar and 

then recorded the statement  of P.W.4-Bharathibai-neighbour. On 

27.11.2008 Jaimala was discharged from hospital and admit ted in 

GMC and SGGM hospital,  Nanded. On 02.12.2008 P.W.12-

Invest igat ing off icer arrested the appellant / accused and recorded 

his confession in the presence of P.W.7-G.Raghul and P.W.8-

G.Dayanand and on said confession, seized the empty kerosene t in 

and match box from the newly const ructed unroofed room of 

brother of the appellant / accused under confession-cum-seizure 

panchanama and then sent  the accused to Court  for j udicial 
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custody. The deceased succumbed to burn inj uries on 06.12.2008, 

on that  P.W.11-Head Constable of P.S. Vazeerabad of Nanded, 

conducted inquest  over the deadbody of the deceased in the 

presence of L.W.13-Tharu Bheem Rao and L.W.14-J.Chandrakanth.  

LW.17-Dr.D.B.Dange from GMC and SGGM hospital, Nanded 

conducted autopsy over the deadbody of the deceased and issued 

postmortem report  and opined that  the deceased died due to 

sept icemia and shock due to burn inj uries. On receiving Ex.P.2-

inquest  report  and Ex.P.14-postmortem report , the P.W.12-

Invest igat ing Off icer, on obtaining permission from the learned 

Magist rate, altered the sect ion of law from 307 IPC to 302 IPC. 

Then P.W.10-Circle Inspector of Bhainsa took up invest igat ion and 

visited Parva village and recorded statements of P.Ws.1 and 2 and 

then visited to Chuchund village and then recorded statements of 

P.W.3, L.W.4-S.Bhoj aram, P.W.4, L.W.6-G.Shesharao and P.W.5 at  

his off ice and after complet ion of  invest igat ion, f iled chargesheet  

against  the accused for the offences supra.  

 
 b). Init ially on the two charges framed against  the accused 

for the offences supra, his answer is that  he is not  guilty and 

claimed to be t ried. 

 7). The t rial Court  f indings are as follows:- 

         a). It  is held that  accused killed his wife Jaimala.  It  is also 

held that  accused subj ected his wife Jaimala to cruelty by 

harassing her physically and mentally not  only on 25.11.2008 but  

since about  a year prior to that  date.  
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       b). There was no delay in giving complaint  and also in 

registering the case by P.W.12 against  the accused from the 

evidence of P.Ws.1 to 3, 12 and 13.  

       c). The deposit ion of P.W.1-defacto-complainant  shows that  

he stated that  his wife only would give answers to the quest ions 

and except  that  he was not  giving any answer. The said observat ion 

was recorded by the Court  on the request  of the Public Prosecutor 

in the deposit ion, P.W.2 who is the wife of P.W.1 offered an 

explanat ion in her evidence that  since the death of Jaimala her 

husband became mentally il l and since then he is unable to 

understand the things and unable to speak out  anything. This 

explanat ion offered by the P.W.2 is not  disputed by the accused as 

seen from her cross-examinat ion. Therefore, it  is a fact  that  P.W.1 

has not  given any evidence touching the allegat ion of the 

prosecut ion against  the accused and from the evidence of P.W.2, it  

is proved that  P.W.1 is mentally il l and he was unable to speak out  

anything and he was unable to understand the things.  

         d). It  is crystal clear that  P.Ws.2 and 3-parents of the 

deceased deposed as per their earlier statements to the police and 

in support  of the prosecut ion case and there are no improvements 

and their evidence is not  a development  over the prosecut ion case.   

        e). A careful considerat ion of the evidence of P.Ws.4 and 5 

and the other material on record very well establish that  wantedly 

and to help the accused, P.Ws.4 and 5 deposed false by resiling 

from their earlier statements Exs.P.3 and P.4 to the police and the 

same is deposed by P.W.10-the Invest igat ing Off icer who recorded 

their statements. 
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        f).  The evidence of P.Ws.2 and 3 is absolutely in 

corroborat ion to the Ex.P.18 dying declarat ion of Jaimala without  

any cont rary evidence or discrepancy between Ex.P.18 statement  

and the evidence of the witnesses. Ex.P.5 is crime details form and 

Ex.P.6 is rough sketch of the scene of offence. P.w.6 is one of the 

panchas to the Ex.P.5 who stated that  on one day at  about  2½ 

years back police conducted scene of offence panchanama at  the 

house of the accused in the presence of him and L.W.10-Pothanna 

in the shape of crime details form prepared rough sketch of scene 

of offence and the P.W.6 was not  cross-examined. This clearly 

shows that  the accused has not  disputed the Exs.P.5 and P.6. As 

per the Ex.P.5, house of the accused is a t in sheet  roofed one and 

it  consists two rooms and the P.W.12 and panchas found a chimney 

seesa (lanthern) on the kit iki (window) and they found poyye 

(f ireplace) and they found a burnt  saree in between the cot  and 

poyye. Ex.P.6-rough sketch shows that  the chimney, poyye, burnt  

saree, cot  and other things are shown as ment ioned in Ex.P.5 and 

the posit ive photographs which are not  denied, ref lect  the things 

shown in Ex.P.5 and Ex.P.6. The defence of the accused that  as 

can be seen from the cross examinat ion evidence of P.W.2, P.W.3, 

P.W.10 and P.W.12 is that , Jaimala caught  f ire when accidentally 

the burning chimney fell on her, is denied by the witnesses. If  the 

defence of the accused is t rue, panchas and the P.W.12 should 

have found the chimney on the ground or on the f loor somewhere 

near the burnt  saree or near the cot  etc. but  not  on the window. It  

is not  the defence of the accused as seen from the record that  

after the chimni fell on her accidentally; either himself  or 
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somebody picked up or lif ted that  chimni and kept  the same on the 

window. According to the prosecut ion, immediately after the 

deceased caught  f ire she was shif ted to Government  hospital and 

the accused was not  there at  the house at  that  t ime and on 

26.11.2008, P.W.12 along with panchas visited the scene of offence 

and observed the same and prepared Exs.P.5 and P.6 and in 

between nobody entered the scene and nobody disturbed the scene 

of offence and the items in the room. Therefore, the presence of 

chimney on the window intact , falsif ies the very defence of the 

accused that  accidentally the burning chimney fell on his wife 

Jaimala and due to that  Jaimala caught  f ire. It  is the case of the 

prosecut ion that  after pouring kerosene and set t ing ablaze the 

Jaimala, accused left  the house and only the parents of the 

accused and neighbours shif ted Jaimala to Government  hospital in 

108 ambulance and at  that  t ime the accused was not  there in the 

house. If  really the accused did not  pour kerosene and set  f ire to 

his wife as alleged by the prosecut ion and if  really Jaimala caught  

f ire accidentally when chimney fell on her and when it  was to the 

knowledge of the accused, quest ion of his leaving the house does 

not  arise. The absence of the accused at  the house is an indirect  

indicat ion and it  is a circumstance to prove the allegat ion of the 

prosecut ion that  accused at tempted to kill his wife by pouring 

kerosene and by set t ing f ire to her. So Exs.P.5 and P.6 documents 

very well support  the prosecut ion case against  the accused that  he 

poured kerosene on his wife and set  f ire to her and they falsif ies 

the defence of the accused.   
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      g). The evidence of P.W.12-Sub Inspector categorically speaks 

that  on 26.11.2008 at  10.a.m. he received informat ion from the 

hospital about  admission of Jaimala with burn inj uries and about  

the necessity of recording the dying declarat ion of Jaimala and on 

that  he gave a Ex.P.17-requisit ion to the P.W.13-Magist rate and 

immediately Magist rate went  to the hospital and recorded dying 

declarat ion of Jaimala with the help of P.W.14-Dr.Sanj ay-duty 

doctor who knew both Marat i and English for t ranslat ing the words 

of Marat i of the deceased to Magist rate who does not  know Marat i,  

and the Magist rate only after sat isfying her mental and physical 

condit ion is coherent  and conscious and in a f it  condit ion to give 

answers only, he recorded the statement  duly following procedure 

of t ranslat ing her answers and after she admit ted the same as 

correct  and t rue and after thumb impression of her on every page 

of the statement , he made a foot  note at  the bot tom of the 

statement  and then he signed it  and then he again obtained the 

cert if icate of Dr.Sanj ay about  the condit ion of Jaimala while 

recording the statement  and Ex.P.18 is the  dying declarat ion, 18(a 

& b) are the cert if icates of the Doctor-Sanj ay, and Ex.18© is the 

endorsement  of the Doctor to the effect  that  he acted as 

t ranslator. Thus, the evidence of P.W.13 Magist rate is fully in 

support  and in corroborat ion of the prosecut ion case and his 

evidence is totally corroborated by the Ex.P.18 statement  of 

Jaimala and Ex.P.18 (a, b & c). In his cross-examinat ion, P.W.13 

denied all the suggest ions with regard to the above manner of his 

recording Ex.P.18-dying declarat ion. Except  the evidence of P.W.4-

the neighbor that  the deceased was not  in a posit ion to talk at  the 
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hospital,  there is no other evidence on record.  The evidence of 

P.W.13 goes to show that  no mala f ides are at t ributed to him by 

the accused as being Judicial Off icer he had no prior acquaintance 

either with the accused or the deceased or P.Ws. 1 and 2 and 

absolutely no necessity either to record the false statement  of 

Jaimala or to depose false. Even the evidence of P.W.12-

Invest igat ing Off icer is fully in support  of prosecut ion case. The 

cross-examinat ion of P.W.12 goes to show that  his evidence in 

chief that  about  the receipt  of informat ion from the hospital and 

his giving requisit ion to Magist rate and the Magist rate going to 

hospital etc.,  is not  denied. A suggest ion that  by the t ime he went  

to hospital,  some of the blood relat ives and parents of the 

deceased were there is admit ted by the P.W.12.  The evidence of 

P.W.14-Dr.Sanj ay-duty doctor is also in corroborat ion with the 

P.W.13 and the accused failed to prove his defence that  deceased 

was not  conscious and she was not  in a posit ion to give any 

statement .  The suggest ions given to P.W.14-Sanj ay that  at  the 

instance of her parents only she gave false statement  in Marat i to 

the P.W.13 and P.W.14 did not  properly t ranslate into English are 

totally cont rary to the suggest ions given to P.W.13. the above 

evidence on record clearly establishes that  there is no necessity to 

prepare a false statement  and issue false cert if icates to P.Ws.13 

and 14 instead their evidence is highly cogent , believable and 

t rustworthy and Ex.P.18 is recorded when the deceased was fully 

conscious and there is no evidence to prove that  the same is 

tainted.  Moreover, if  the accused never harassed the deceased 

and at tempted to kill her when the children were minors and when 
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the accused is the only person to look after minors and she is with 

deep burns and the possibilit y of her survival was very less, she was 

not  expected to give false statement  to P.W.13. The tenor in which 

the Ex.P.18 statement  was made by the deceased and the tenor in 

which she told her parents, sisters and others that  her husband 

poured kerosene on her body and set  f ire to her on the night  of 

25.11.2008 and her husband also subj ected her to cruelty by 

harassing her physically and mentally shows that  the accused is not  

innocent  and j ust  because he harassed his wife and at tempted to 

kill her, Jaimala made Ex.P.18 statement  to the Magist rate.  

      h). Though the P.Ws. 2 and 3 and L.W.4 reached the hospital 

even before P.W.13 reached the hospital,  there is no evidence on 

record to prove the defence of the accused that  P.Ws.1 and 2 

asked Jaimala to give a false statement  against  her husband or to 

give the statement  under Ex.P.18.  

      i).  Admit tedly the marriage of deceased was performed with 

accused nearly ten years prior to the death of the deceased. 

According to the prosecut ion for a period of nine years, accused 

and deceased led a peaceful and happy conj ugal life and only since 

one year prior to the death of the deceased, the accused was 

addicted to alcohol and toddy and under which inf luence he 

started beat ing and abusing his wife with a demand to get  back 

Rs.5000/ - from her parents and in that  connect ion only on 

25.11.2008 he set  f ire to his wife. According to the accused as seen 

from the evidence on record that  he never gave Rs.5,000/ - to his 

parents-in-law and never demanded to return, therefore there is 

no necessity to harass his wife. So according to the accused he 
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never harassed his wife and his parents-in-law for due of any 

amount  and relat ions between two families were very cordial.  If  

the defence of the accused is correct , absolutely there is no 

necessity to the P.Ws.1 and 2 to force the deceased to make false 

statement  against  the accused. It  is not  the case of the prosecut ion 

even and the accused that  earl ier to 25.11.2008 P.Ws.1 and 2 

made any complaint  against  the accused either to the police or to 

the elders of Parva village or Chunchund village and similarly even 

the deceased Jaimala also did not  make any complaint  to anybody 

against  the accused. When that  was so, if  the accused did not  pour 

kerosene on the body of Jaimala and did not  set  f ire, absolutely 

there was no necessity for P.Ws. 1 and 2 to tell their daughter and 

force her to give a false statement . Hence, there was no mot ive to 

make false statement .  The defence of the accused is he has not  

made any Ex.P.13-confession to P.W.12 at  his house in Chuchund 

village in the presence of P.W.7 and 8 and M.Os.1 and 2 match box 

and empty kerosene dabba were not  produced by him but  they are 

planted. In this regard, P.Ws.7 and 8 though not  supported the 

prosecut ion case with regard to their presence at  the house of 

accused, the confession of accused and seizure of M.Os.1 and 2, 

they stated that  L.W.12 obtained their signatures on blank papers. 

In this regard, admit tedly, the P.Ws.7 and 8 are literates and they 

are the worldly-wise persons and not  under the force or threats by 

the P.W.12 or any other police off icer to endorse their signatures 

Exs.P.7 and 8 on blank papers but  they simply stated that  their 

signatures were obtained at  the house of the accused. Admit tedly, 

their houses are not  abut t ing or nearer to the house of the accused 
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but  they admit ted their presence at  the house of the accused when 

P.W.12 went  there on 02.12.2008.     

j ).  Hence, the evidence of they signed on blank papers being 

literates is absolutely false in the absence of any force or threats 

and it  is also clear from the Panchanama-Ex.P.13 that  the 

signatures were obtained only after preparat ion of panchanama.  

This tenor of P.Ws.7 and 8 clearly shows that  they being the people 

of same village, only to help the accused deposed falsely. The 

Ex.P.6 rough sketch clearly shows that  after set t ing f ire to his wife, 

the accused threw M.Os.1 and 2 into the room under const ruct ion 

of his brother and went  away. Therefore, prosecut ion proved the 

confession of the accused and seizure of M.Os.1 and 2.  

 k). The evidence of P.W.9-Civil Asst . Surgeon in Bhainsa area 

hospital that  on 26.11.2008 he examined the deceased as in –

pat ient  on receiving requisit ion from the P.W.12 and she was in the 

hospital t il l 5.30p.m. of 27.11.2008 at  the request  of mother of 

Jaimala was unchallenged by the accused. Even the evidence of 

P.W.11-Head Constable in P.S. Vazeerabad of Nanded of his 

conduct ing inquest -Ex.P.2 over the deadbody of Jaimala in the 

presence of L.W.13-Tharu Bheem Rao and L.W.14/ J.Chandrakanth 

and P.W.3 and on his requisit ion L.W.17-Dr.Dange conducted 

autopsy and issued post  mortem report  is also unchallenged by the 

accused.     

 l).  The t rial Court , from the above evidence on record supra 

by its appreciat ion, observed that  on careful scanning and 

considerat ion of oral and documentary evidence on record and in 

view of the above f indings, held that  prosecut ion beyond all 
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reasonable doubt  proved and established that  on 25.11.2008 in 

between 10 to 11p.m., the accused with an intent ion to kill his 

wife Jaimala @ Vij ayamala poured kerosene from M.O.2-dabba on 

his wife in his house and set  f ire to her by light ing match st ick from 

M.O.1/ match box and threw the M.Os. 1 and 2 into a room under 

const ruct ion of his brother and went  away and due to that  Jaimala 

received deep and superf icial burns and due to those burns she 

suffered with shock and sept icemia and died on 06.12.2008 at  

Nanded hospital and thereby liable for the offences supra.   

8). From the above, in deciding the appeal by sit t ing against  

the legality and correctness of the Trial Court ’ s convict ion 

j udgment  and the sentence awarded and referred supra, the 

following points arise for considerat ion: 

i).  whether the prosecut ion case of the deceased-Jaimala@ 
Vij ayamala was killed by her husband-the accused by ill-t reatment  
by pouring kerosene and set t ing ablaze is not  proved beyond 
reasonable doubt? 
 

iii). If  so, whether the t rial courts convict ion j udgment  f inding the 
accused appellant  guilty for both the offences u/ sec. 498-A and 
302 IPC charged as proved is unsustainable and requires 
interference by this court  sit t ing in appeal by re-appreciat ion of 
the facts and law to set  a side the f indings of convict ion and 
sentence respect ively? 
 

iii).  To what  result? 
 
 9). Point  Nos.1&2:  The fact  that  said Gadpale Jaimala @ 

Vij ayamala (deceased), wife of the accused-Gadpale Bhuj ang of 

Chuchund village of Adilabad dist rict ,  while they were residing 

together at  the mat rimonial home, sustained kerosene burn 

inj uries on 25.11.2008 and was admit ted at  11.00 a.m. on that  

date at  the area hospital,  Bhainsa as inpat ient -I.P.No.5205 is not  in 

dispute. Evidence of PW9-the duty doctor of the area hospital,  

Bhainsa; who issued the Ex.P9 medical cert if icate (opined therein 
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and deposed also therefrom of the kerosene burn inj uries sustained 

by said Gadpale Jaimala @ Vij ayamala are grievous and about  63% 

(superf icial and deep) and was t reated as inpat ient  from 

25.11.2008 t il l 27.11.2008 at  5.30 p.m., when the inj ured was 

referred to Nanded Govt . hospital at  the request  of mother of the 

inj ured as proved from above evidence of PW9 and Ex.P9 medical 

cert if icate, with no cross examinat ion in this regard also not  in 

dispute of above facts. The Evidence of PW12-then Sub Inspector 

of police, Bhainsa in this regard is that  he received phone call from 

the area hospital,  Bhainsa on 26.11.2008 at  10.00 a.m. of said 

Gadpale Jaimala @ Vij ayamala, was admit ted at  the area hospital,  

Bhainsa as inpat ient  with burn inj uries and her condit ion is serious 

and there is a necessity of her dying declarat ion to be recorded 

and he therefrom made ent ry in G.D. and rushed to the hospital 

verif ied her condit ion and issued Ex.P.17-requisit ion to the 

JFCM,Bhainsa-PW13 to record her dying declarat ion. PW13-

M.Srinivasa Chary-learned Magist rate, Bhainsa, deposed that  based 

on Ex.P.17-requisit ion received from P.W.12 on 26.11.2008 at  

11.05 a.m. while he was holding court  and on bench, to record  

dying declarat ion of said Gadpale Jaimala @ Vij ayamala, was 

admit ted at  the area hospital,  Bhainsa as inpat ient  with burn 

inj uries, he rushed to the hospital and found her in the burns ward 

as inpat ient  and with the ident if icat ion by the duty Doctor-PW14- 

Dr.Sanj ay Marut i Rao Kadam-(for short -Dr.Sanj ay) and after 

obtained Ex.P.18(a)-cert if icate of  PW14-Dr.Sanj ay before recording 

the dying declarat ion cert ifying the f it  condit ion of the inj ured-

Jaimala and as she was not  understanding and speaking in Telugu 
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fully, but  Marathi, he took the help of the duty Doctor-PW14-

Dr.Sanj ay for t ranslat ion of his quest ions to her and her answers to 

him from Telugu to Marathi and vice versa and for that  he also 

after the process obtained Ex.P.18(b)-cert if icate of PW14 and  by 

sat isfying of the f it  condit ion of said inj ured-Jaimala, recorded the 

Ex.P.18-dying declarat ion of said Jaimala and also thereafter 

obtained from PW14-Dr.Sanj ay, the Ex.P.18(c) endorsement  of 

PW14-Dr.Sanj ay.  

10). PW13-M.Srinivasa Chary-the learned Magist rate, 

Bhainsa, deposed further that  for his quest ions the said burns 

inj ured Jaimala(deceased) deposed as wife of Gadpale Bhuj ang 

(accused) of Chuchund village of Adilabad dist rict  and she was 

brought  to the Bhainsa area hospital by her father in law, where 

she is undergoing t reatment  and also having sat isf ied himself  of her 

f it  state of mind in understanding quest ions and giving answers, 

that  is cert if ied by the duty doctor, he recorded the Ex.P.18-dying 

declarat ion of said Jaimala, where she stated that  on 25.11.2008 

at  10 p.m. at  her mat rimonial home in Chuchund village, her 

husband-Bhuj ang pored kerosene on her body and set  f ire with 

match st ick and the reason she stated was he came to home at  5 

p.m. and she served him tea, later at  about  7.30p.m. he beat  her 

with st ick on her head and abdomen and afterwards she prepared 

and served him food. Later at  about  10.00 P.M., he set  f ire by 

pouring kerosene on her.  Her husband gave Rs.5000/ - to her 

parents for seeds and fert il izers but  her parents did not  pay back 

to him and therefrom he picked up a quarrel and did this.  At  that  

t ime, her husband was in drunken state, he took a quarter liquor in 



                                                                                                                                              SVB,J & Dr.SSRB,J 

CrlA No.551_2012 
20 

the house before dinner and it  was after dinner he started abusing 

and beat ing and commit ted the acts.  By then, except  herself  and 

her husband nobody was there in the house as her son Naveen and 

daughter Akhila 5 years were at  her in-laws house who were living 

separately in the same village. She stated to the quest ion as to 

anybody see the incident  her answer is an old man whose name she 

cannot  say but  her neighbor on hearing her cries and on seeing her 

he raised shouts and called the neighbours who called ambulance 

and brought  her to hospital.   Her reply of when her marriage took 

place is 10 years prior to that .  For the quest ion of what  further 

she can say, her reply is except  her husband’ s harassment  she does 

not  having anything to say as her in-laws and brothers-in-law are 

all good towards her.   

11). This dying declarat ion clearly speaks the accused and 

the deceased were alone in the house and he came to home at  

5.00 P.M. on 25.11.2008(the previous day to the recording of the 

D.D.) and consumed tea served by her and he even beat  her with 

st ick on head and abdomen before she prepared food and before 

serving food he consumed liquor and after taking food he started 

abusing and beat ing and ult imately at  10.00 P.M. poured kerosene 

and set  her ablaze while they both alone were in the house. He did 

not  even save her by make at tempts to ext inguish the f ire after he 

set  her ablaze. He did not  even admit  her in hospital to save her, 

but  left  the house and it  is only one of the neighboring old man on 

her hue and cry and on seeing her raised shout ing in calling 

neighbours and who secured ambulance and her father-in-law 

brought  her to hospital.    
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12). The cross-examinat ion evidence of P.W.13-learned 

Magist rate deposed that  at  the t ime of his recording dying 

declarat ion of the vict im, but  for himself and his at tender there 

was no other person. He denied the suggest ion of the declarent  

was not  conscious and not  in f it  condit ion. There is nothing to 

impeach the sanct ity, t ruth and genuineness of the dying 

declarat ion of the inj ured and her f it  state of mind and the 

probat ive value of it  and credibility of the statement  of her.  It  is 

also corroborated by said evidence of P.W.13 and the duty doctor 

P.W.14-Dr.Sanj ay who also deposed about  the Magist rate and 

himself  as duty doctor were alone at  the t ime of the recording the 

dying declarat ion by the Magist rate on his cert if icate of f itness and 

from his t ranslat ion of the quest ions of the Magist rate to the vict im 

and the answers of the vict im to the Magist rate. P.W.14-Dr.Sanj ay 

denied the suggest ion of he did not  properly t ranslate.  

13). The P.W.1-father of the deceased and husband of P.W.2 

was not  in a f it  state of mind to answer for any quest ions or to give 

any replies as observed by the learned Magist rate in recording his 

evidence and P.W.2-mother of the deceased also deposed about  his 

mental ill-health after the accidental death of their daughter. 

P.W.2 further deposed that  the marriage of accused and the 

deceased was performed ten years back and deceased died two 

years prior to the evidence.  She received burn inj uries at  the 

mat rimonial home at  Chuchund village and she was admit ted in 

Government  hospital in Bhainsa as inpat ient  and later she was 

shif ted therefrom to Nanded Government  hospital where she died. 

The evidence of P.W.2 in this regard corroborates to the evidence 
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of P.W.9 supra of shif t ing from Bhainsa hospital of the inj ured to 

the Nanded Government  hospital on 27.11.2008 evening.  

14). What  P.W.2 further deposed was that  on the date of the 

burn inj uries at  about  12 O’ Clock(midnight ) the father of accused 

told her over phone that  Jaimala received burn inj uries when 

lantern (Chimney) fell on her. She deposed that  they reached by 

26.11.2008 morning to the hospital at  Bhainsa and the inj ured 

Jaimala was conscious and she stated that  her husband on the 

previous night  beat  her even requested by her with folding hands 

by unheeding her and after she prepared food, from his refusal to 

take, when she was taking dinner he poured kerosene on her which 

was there in a dabba (t in) and set  her ablaze and left  the house.  

In this regard, version of P.W.2 corroborates to the dying 

declarat ion and evidence of P.W.13 supra and also that  of P.W.9 

and Ex.P.9 cert if icate. Ex.P.9 shows head and neck is with 8% burn 

inj uries, upper limb-left  and right  about  9% each, abdomen 9%, 

back 9%, lower limbs-right  and left  9% each.  The Exs.P.14 and 15 

dying declarat ions proved from the evidence of P.W.12-

Invest igat ing Off icer that  was issued by Doctor D.B.Bange shows 

the inj ured died on 06.12.2008 while under t reatment  at  Nanded 

hospital,  resident  of Chuchund and wife of Gadpale Bhuj ang and 

the inj uries are ante-mortem and death is due to sept icemia shock 

and due to superf icial and deep burn inj uries of 79%. There is 

nothing even by any suggest ion in the evidence of PW14 of said 

inj uries possible by accidental fall of lantern on the vict im. The 

nature of inj uries referred in Ex.P.9 of P.W.9 of head and neck 

back and on upper limbs etc., correlates what  P.W.2 deposed also 
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and it  clearly proves that  the accused deliberately and not  under 

any f it  of anger and grave and sudden provocat ion but  intent ionally 

and with knowledge poured kerosene and set  ablaze and left  the 

home without  even put t ing out  the f ire and without  even making 

at tempts to save the vict im and without  even at tempts to admit  in 

the hospital.  P.W.2 deposed that  the accused was at  Government  

hospital,  Bhainsa when she visited in the cross-examinat ion by 

accused.  Even taken the same as a t rue version a subsequent  and 

next  day visit  to the hospital will not  absolve him of his complicity 

to the crime from the facts referred above which consistent ly 

prove the accused not  only il l-t reated the deceased but  also killed 

by pouring kerosene and set  ablaze.  

15). Once such is the case, even P.Ws.4 and 5 did not  

support  prosecut ion version and they stated they do not  know 

anything or they came to know about  the occurrence, that  no way 

disproves above evidence of the prosecut ion. The abscondance of 

the accused having poured kerosene and set  ablaze of his wife 

while they were in the house by not  making at tempts to save her 

and no explanat ion from him of the facts with in his exclusive 

knowledge for burden lies on him u/ sec.106 of the Indian Evidence 

Act  at  least  to draw adverse inference against  him and of his 

conduct  in this regard also with reference to Sect ion 114 of the 

Evidence Act , the t rial Court  is right  in it s conclusion and for this 

Court  while sit t ing in appeal there is nothing to interfere with the 

f indings of the t rial Court  of the two charges proved against  the 

accused as guilty and on the sentence passed against  him.   
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Point  No.3:  

16). Accordingly and in the result ,  the appeal f iled by the 

accused-convict -appellant  is dismissed by confirming his convict ion 

and sentence passed by the t rial court  having been found guilty for 

the offences punishable under Sect ions 302 & 498-A I.P.C., on both 

the charge Nos.1&2 under Sect ion 235(2) Cr.P.C. respect ively for 

nothing to interfere.  

Consequent ly, miscellaneous pet it ions pending in this 

Criminal Appeal, if  any, shall stand closed.   

                                                    ________________ 
                S.V. BHATT, J  
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