
THE HON’BLE SRI  JUSTI CE M. SEETHARAMA MURTI  

 

CRI MI NAL REVI SI ON CASE No .9 9 0  o f  2 0 1 7   

 

ORDER:   
 

  

 This Crim inal Revision Case, under Sect ions 397 and 401 of the 

Code of Crim inal Procedure, 1973, ( ‘the Code’, for brevity) , by the 

pet it ioner/ accused, is directed against  the order, dated 28.02.2017, 

of the learned VI I  Addit ional Dist r ict  Judge, Ongole, passed in 

Crl.M.P.No.79 of 2017 in Crl.M.P.No.79 of 2014 in Crl.A.No.179 of 

2012. 

 

2 . I  have heard the subm issions of Sri P.Nagendra Reddy ,  learned 

counsel for the pet it ioner/ accused (hereinafter referred to as 

‘pet it ioner’)  and of Sri Venkateswarlu Chakkilam ,  learned counsel for 

the 1st respondent / com plainant  (hereinafter referred to as ‘1st 

respondent ’) .  I  have perused the m aterial record. 

 

3 . The facts of the case, which are required to be stated as a 

prelude to this order, in br ief, are as follows: -  

 The pet it ioner/ accused faced t rial in C.C.No.25 of 2007 on the 

file of the learned Addit ional Junior Civil Judge–cum –Judicial 

Magist rate of I  Class, Chirala, for the offence punishable under 

Sect ion 138 of the Negot iable I nst rum ents Act , 1881.  On his 

convict ion, he preferred a Crim inal Appeal in Crl.A.No.179 of 2012 

before the Court  of the learned VI I  Addit ional Dist r ict  Judge, Ongole.  

During the pendency of the said Crim inal Appeal, he filed a 

m iscellaneous pet it ion in Crl.M.P.No.79 of 2014, request ing the said 

appellate Court  to perm it  him  to adduce addit ional evidence and 

exam ine certain listed witnesses LWs 1 to 5.  The learned Addit ional 

Dist r ict  Judge, while allowing the said pet it ion, directed the t r ial Court  
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to record the evidence of LWs 1 to 5 and return the deposit ions 

recorded to the appellate Court  for considerat ion in the appeal.  

However, the t r ial Court  is directed to com plete the said exercise by 

28.12.2015 and adjourned the appeal for hearing to 28.02.2016.  

Pursuant  to such direct ion by the appellate Court , the t r ial Court , 

took up the m at ter for the lim ited purpose of recording the 

deposit ions of LWs 1 to 5, and accordingly, ordered for issuance of 

witness sum m onses to the said witnesses.  Except  LW2, all other 

witnesses were served and they appeared before the t r ial Court  on 

one date of hearing.  However, the t r ial Court , instead of recording 

their  deposit ions as per the direct ions of the appellate Court , noted 

subm issions of the said witnesses that  they do not  know as to for 

what  purpose they were sum m oned and therefore, they want  som e 

t im e to depose in the m at ter, and then, granted t im e to them  for 

their  exam inat ion and adjourned the m at ter to a future date.  

Thereafter, the m at ter underwent  several adjournm ents and on one 

of the dates of hearing, the t r ial Court  recorded that  in the event  of 

non-appearance of the witnesses on the next  date of hearing, their  

evidence would be closed.  Eventually, on 12.07.2016, the t r ial Court  

closed the m at ter without  recording the evidence of LWs 1 to 5 and 

returned the record to the appellate Court  for the reason that  LWs 1 

to 5 were called absent  and as no witness bat ta for appearance of 

LW2 was paid.  Aggrieved thereof, the pet it ioner/ accused filed a 

m iscellaneous pet it ion in Crl.M.P.No.79 of 2017 in the pending appeal 

before the appellate Court  request ing to again rem and the m at ter 

and direct  the t r ial Court  to exam ine the witnesses as per the earlier 

direct ions in the orders of the appellate Court , by giving one m ore 

opportunity to the accused.  That  pet it ion was resisted by the 
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com plainant / 1st respondent  herein inter alia contending that  the 

accused is dragging on the m at ter and that  he is a chronic lit igant  

and that  the or iginal Calendar Case is of the year 2007 and that  even 

when the appellate Court  granted him  an opportunity by direct ing the 

t r ial Court  to record the evidence of LWs 1 to 5, he failed to take 

appropriate steps for at tendance of the said witnesses despite 

grant ing several adjournm ents by the t r ial Court  and, therefore, for 

default  on the part  of the accused, the t r ial Court  r ight ly closed the 

evidence and returned the record to the appellate Court  without  

recording the evidence of LWs 1 to 5 and, therefore, the pet it ioner is 

not  ent it led to request  the appellate Court  once again to direct  the 

t r ial Court  to record the evidence of LWs 1 to 5 as an opportunity 

once given was not  availed.  By the order im pugned in this Revision, 

the appellate Court  dism issed the said pet it ion of the accused and 

refused to give one m ore opportunity to the pet it ioner/ accused for 

exam inat ion of LWs 1 to 5.  Therefore, the pet it ioner/ accused is 

before this Court . 

 

4 . I n this factual scenario and the background of chronological 

events, the learned counsel for the pet it ioner/ accused would subm it  

as follows: -  

 ‘The appellate Court  is also of the view that  the evidence of 

LWs 1 to 5 is essent ial for effect ive disposal of the appeal.  Therefore, 

the appellate Court  granted the request  of the pet it ioner/ accused to 

adduce addit ional evidence and accordingly directed the t r ial Court  to 

record the evidence of LWs 1 to 5 and return the recorded 

deposit ions of the said witnesses for considerat ion in the pending 

appeal.  When the t r ial Court  took up the said exercise or recording 
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the evidence of LWs 1 to 5, as per the orders of the appellate Court , 

the accused prom pt ly paid the process for at tendance of the said 

witnesses.  Am ong the said witnesses, except  LW.2, all the witnesses 

appeared before the t r ial Court  on one of the dates of hearing.  The 

t r ial Court , for no fault  on the part  of the accused, granted 

adjournm ent  in the m at ter on the request  of the witnesses, who are 

in at tendance and thus adjourned the m at ter to a future date for 

recording of the evidence of LWs 1 to 5.  Later, sum m onses were 

served on the witnesses and they failed to appear before the t r ial 

Court .  Except  non paym ent  of bat ta/ process for at tendance of LW2, 

there is no fault  on the part  of the accused.  Therefore, there is no 

fault  or wilful laches on the part  of the accused.  The t r ial Court  for no 

valid reasons refused to record the evidence of LWs.1 to 5 and failed 

to follow the direct ions of the appellate Court .  Therefore, the t r ial 

Court  was in error in not  recording the evidence of LWs 1 to 5.  

Despite all the facts and even though there is no fault  on the part  of 

the pet it ioner/ accused, the appellate Court  also did not  give one 

m ore opportunity to the pet it ioner/ accused and erroneously 

dism issed the m iscellaneous pet it ion filed by the accused request ing 

to once again direct  the t r ial Court  to record the evidence of LWs 1 to 

5.  When there are no laches on the part  of the accused, it  is just  and 

fair  to give one m ore opportunity to the pet it ioner/ accused as even 

according to the init ial findings of the appellate Court , the evidence of 

LWs 1 to 5 is essent ial for arr iving at  a just  decision in the m at ter. 

 

5 . Per cont ra, the learned counsel for the 1st respondent /  

com plainant , while support ing the orders of the Court  below, would 

subm it  as follows: -  
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 An opportunity was fair ly granted by the appellate Court  to the 

accused and directed the t r ial Court  to record the evidence of LWs 1 

to 5 and return the recorded deposit ions to it  for considerat ion in the 

pending appeal.  As per the direct ions of the appellate court , the t r ial 

Court  took steps for recording the evidence of LWs 1 to 5.  However, 

the accused did not  avail the said opportunity, despite the t r ial Court  

grant ing several adjournm ents.  Therefore, the t r ial Court  was 

just ified in returning the record to the appellate Court  without  

recording the evidence of LWs 1 to 5.  He did not  pay bat ta for the 

at tendance of the witnesses before the t r ial Court .  The t r ial Court  

adjourned the m at ter, as a last  chance, for recording the evidence of 

the said witnesses.  Even though the accused is aware of the fact  that  

the opportunity is a last  opportunity, he did not  take steps for 

at tendance of the witnesses.  Hence, the t r ial Court  is left  with no 

other opt ion but  to close the m at ter without  recording the evidence of 

LWs 1 to 5 and return the record to the appellate Court .  Since there 

are laches on the part  of the accused, the appellate Court  dism issed 

the subject  pet it ion of the pet it ioner by the order im pugned in this 

revision and r ight ly did not  grant  him  one m ore opportunity for 

exam inat ion of LWs 1 to 5.  The calendar case is a very old m at ter of 

the year 2007.  The accused is dragging on the m at ter.  Hence, there 

are no m erits in the content ions of the revision pet it ioner. ’ 

 

5.1 Be it  noted that  the learned counsel for the com plainant / 1st 

respondent  also contended as follows:  Though the order of the 

appellate Court  direct ing the t r ial Court  to record the evidence of 

LWs.1 to 5 and return to it  the recorded deposit ions of the said 

witnesses for considerat ion in the appeal, has becom e final, since the 
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accused is again m aking the very sam e request  to rem and the 

m at ter, the 1st respondent  is ent it led to contend that  the request  for 

rem and or recording the evidence of LWs 1 to 5 is untenable under 

facts and in law. 

 

5 .2  So contending, the learned counsel for the com plainant / 1st 

respondent  placed reliance upon the following decisions:  

1)  Sat y a j i t  Ban er j ee an d  o t h er s Vs. St at e o f  W .B. an d  o t h er s1  

2)  Mar y  Pap p a Jeb am an i  Vs. Gan esan  an d  o t h er s2  

 

 Sat y a j i t  Ban er j ee ’s case (1st supra)  is relied upon in support  

of the proposit ion that  even if a ret r ial is directed in exercise of 

revisional powers by the High Court , the evidence already recorded at  

the init ial t r ial cannot  be erased or wiped out  from  the record of the 

case and that  unless there are except ional circum stances, the 

rem and order cannot  be passed by an appellate Court  or a revisional 

Court  and that  the t r ial Judge has to decide the case on basis of 

evidence already on record ( recorded at  the init ial t r ial)  as the said 

evidence does not  get  erased or wiped out  despite orders of rem and 

and that  as per the law laid down, unless there are ext raordinary 

circum stances obtaining in the case, the recording of evidence of 

further witnesses cannot  be directed by the appellate Court  and, 

therefore, the request  of the accused herein is liable to be rejected.  

 

 Mar y  Pap p a Jeb am an i ’s case (2 supra)  is relied upon in 

support  of the sam e proposit ion that  when ext raordinary 

circum stances exists only, ret r ial is perm issible and that  unless the 

Court  com es to a conclusion that  the first  t r ial is found to be farse or  

a m ock t r ial, ret r ial is im perm issible. 

                                                 
1 (2005) 1 Supreme Court Cases 115 
2 (2014) 14 Supreme Court Cases 477 
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6 . I  have bestowed m y at tent ion to the facts, subm issions and the 

legal posit ion. 

 

7 . I n the case on hand, it  is to be noted that  ret r ial was not  

ordered.  The appellate Court , having considered the request  of the 

accused, directed the t r ial Court  to record the evidence of LWs 1 to 5 

and return their  deposit ions to it  for considerat ion in the pending 

appeal.  The order of the appellate Court  in that  regard has becom e 

final.  The said order of the appellate Court  reflects that  it  is of the 

opinion that  the evidence of the said witnesses is essent ial for  

arr iving at  a just  decision in the pending appeal.  Pursuant  to the said 

direct ions in the orders of the appellate Court , the t r ial Court , indeed, 

took up the exercise of recording the evidence of LWs 1 to 5 by 

ordering issuance of sum m onses to the said witnesses on paym ent  of 

bat ta/ process by the accused.  On the date of hearing fixed for 

recording of the evidence of the said witnesses, that  is, on 

14.03.2016, except  LW2, who could not  be served with witness 

sum m ons, all other witnesses, LWs 1, 3, 4 and 5 appeared before the 

t r ial Court .  When the said witnesses sought  t im e for giving evidence 

in the m at ter, the t r ial Court  adjourned the m at ter on the request  of 

the witnesses in at tendance.  The t r ial Court  did not  follow the 

procedure on that  day and failed to take steps for binding over the 

witnesses for their  at tendance on the next  date of hearing.  I n the 

considered view of this Court , the t r ial Court  com m it ted an error in 

not  taking bonds from  the witnesses in at tendance for their  future 

at tendance before it .   Having allowed them  to leave the Court  without  

obtaining bonds from  them  for their  future at tendance, the t r ial Court  

found fault  with the accused for non paym ent  of process and bat ta for 
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the at tendance of the said witnesses on the future dates.  I n that  

view of the m at ter, this Court  finds that  the accused shall not  be 

faulted and for no fault  of him , he shall not  be denied an opportunity 

for br inging on record the evidence of LWs 1 to 5, as the appellate 

Court , by its earlier orders having taken a view that  the evidence of 

the said witnesses is essent ial for a just  decision in the m at ter,  

already directed the t r ial Court  to record the deposit ions of LWs 1 to 

5 and return eh sam e to it  for considerat ion in the pending appeal.   

Having regard to the facts peculiar to the case, this Court  finds that  

the accused cannot  be m ade to suffer for the m istake com m it ted by 

the t r ial Court  and that  the request  of the pet it ioner/ accused in this 

revision m erits considerat ion.  On the above analysis, this Court  holds 

that  the order im pugned deserves to be set  aside, and that  an 

opportunity can be given to the pet it ioner/ accused by direct ing the 

t r ial Court  to com plete the exercise of recording of evidence of LWs 1 

to 5 and return the recorded deposit ions to the appellate Court  for 

considerat ion in the appeal, which is pending before it .   I n the well 

considered view of this Court , such a course sub-serves the ends of 

just ice. 

 

8 . I n the result , the Crim inal Revision Case is allowed and the 

im pugned order is set  aside.  As a sequel, Crl.M.P.No.79 of 2017 is 

allowed.  The t r ial Court  is accordingly directed to record the evidence 

of LWs 1 to 5, as directed by the learned VI I  Addit ional Dist r ict  Judge, 

Ongole, in his init ial order, dated 30.10.2014, in Crl.M.P.No.79 of 

2014 in Crl.A.No.179 of 2014.  The t r ial Court  shall com plete the said 

exercise by following the procedure established by law, however, as 
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expedit iously as possible, and preferably within one m onth from  the 

date of receipt  of a copy of this order.   

 Pending m iscellaneous pet it ions, if any, shall stand closed. 

 

 

__________________ 
M.Seet h ar am a Mu r t i , J 

27 th July, 2017 

Bvv 


