
THE HON’BLE SRI  JUSTI CE M.SATYANARAYANA MURTHY 

 

CRI MI NAL PETI TI ON NO.3 0 9 4  OF 2 0 1 7   

 

ORDER:  

 

 This Crim inal Pet it ion under Sect ions 439(1) (b)  of the 

Code of Crim inal Procedure, 1973 ( for short  ‘Cr.P.C.’) , is filed by 

the pet it ioner/ A-1 to relax the condit ion im posed by the Principal 

Sessions Judge, at  Mahaboobnagar while grant ing bail in 

Crl.M.P.No.109 of 2017,dt .09.02.2017 in Crim e No.157 of 2013 

of Gadwal Town Police Stat ion. 

 The pet it ioner without  filing any applicat ion before the 

Court  which im posed the condit ions approached this Court  for 

relaxat ion of condit ions. 

 Whereas, learned Public Prosecutor for the State of 

Telangana opposed the pet it ion on the ground that  the pet it ioner 

did not  approach the Sessions Court  and st raightaway 

approached this Court  and this Court  can exercise its discret ion 

either to entertain the bail applicat ion or to direct  the pet it ioner 

to approach the Sessions Court , by placing reliance on the 

judgm ent  of the Division Bench of this Court  in Y. 

Ch en d r asek h ar a Rao  an d  o t h er s v . Y.V. Kam ala Ku m ar i  

an d  o t h er s
1
. 

 The first  and forem ost  object ion of the learned Public 

Prosecutor is regarding entertainm ent  of the applicat ion 

st raightaway by this Court  without  approaching the Sessions 
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Court  by the pet it ioner. This Court  in Ch en d r asek h ar a Rao  

case had an occasion to deal with the scope of Sect ion 438 

Cr.P.C, jur isdict ion of this Court  and Sessions Court  and held 

that  the jur isdict ion of the High Court  and Sessions Court  under 

Sect ion 438 Cr.P.C is concurrent . I t  was also further held that  

the High Court  cannot  com pel the part ies to approach the 

Sessions Court  and after dism issal of the pet it ion, perm it  them  

to approach the High Court . But , held in paragraph 28 of the 

judgm ent  as follows:  

“For the foregoing reasons we hold that  it  is not  

obligatory under Sect ion 438 to m ove the Court  of 

Session in the first  instance. I t  is always open to this 

Court  when an applicat ion is f iled under Sect ion 438, 

without  first  m oving the Court  of Session, to consider all 

the circum stances, and if the situat ion warrants, this 

Court  can direct  the party to m ove the Court  of Session. 

Passing of such an order in consequence of exercise of 

discret ion is different  from  insist ing upon the party to 

m ove the Court  of Session in the first  instance as an 

inflexible rule of pract ice. The exist ing pract ice of the 

Regist ry in returning applicat ions filed under Sect ion 438 

on the ground that  the Court  of Session is not  moved in 

the first  instance, is clearly imperm issible in law”  

 I n view of the law declared by the Division Bench of this 

Court  in Ch en d r asek h ar a Rao  case, it  is purely discret ion of 

the Court  to exercise such power under Sect ion 438 of Cr.P.C.  

 Therefore, taking into considerat ion, the facts and 

circum stances of the case and the conduct  of the pet it ioner, I  

find that  it  is not  a fit  case to relax the condit ions im posed by 

the lower Court .  Therefore, the pet it ioner is given liberty to 
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m ove appropriate applicat ion before the Sessions Court  which 

im posed such condit ions. 

With the above direct ion, the cr im inal pet it ion is disposed 

of. 

 Consequent ly, m iscellaneous applicat ions pending if any, 

shall also stand dism issed. 

 

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _  

JUSTI CE M. SATYANARAYANA MURTHY 

Date: 24.04.2017 

Ccm  
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