
 

 

 

THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

CRL. R.C. NO.1498 OF 2005 

ORDER: 

This c rimina l revision c ase is filed  under Sec tions 397 and  401 of 

Cr.P.C. c ha lleng ing the judgment, da ted  26.07.2004 in Crl.A.No.89 of 2004 

passed  by the IV Add itiona l Sessions Judge, Waranga l c onfisc a ting  M.O.3 

i.e. c ash of Rs.42,000/ - to the Sta te. 

 

2. The petitioner lodged  a  c omp la int with the polic e a lleg ing  tha t  

PW-2 withd rawn Rs.76,000/ - from Andhra  Bank and  handed  over 

Rs.50,000/ - to PW-1 on 21.07.2001 a t about 1140 hours and  kep t the sa id  

amount in the d ic key of his Hero Honda  motor c yc le bearing   

No. AP-36-F-9555 and  went to his house a t Kanc harakunta , pa rked  his 

vehic le and  went inside.  After ta lking  on phone, a t about 1155 hours he 

c ame out of the house, went to the vehic le and  found  tha t some 

unknown offender c ommitted  theft of Rs.50,000/ - and  he lodged  a  report 

with the polic e on 21.07.2001 itself and  the same was reg istered  as Crime 

No. 254 of 2001 and  issued  F.I.R. aga inst the unknown offenders for the 

offenc e punishab le under Sec tion 379 IPC.  Polic e took up  investiga tion 

and  a rrested  the ac c used , filed  c harge sheet and  the c ourt took the 

c ognizanc e of the c ase for the offenc e punishab le under Sec tion 379 IPC 

aga inst the ac c used . 

 

3. On sec uring  the p resenc e of the ac c used , a fter c omp lianc e of 

p roc edure under Sec tion 207 Cr.P.C. framed  c harges aga inst them for the 

offenc e under Sec tion 379 IPC, read  over and  exp la ined  to them in 

Telugu, they p leaded  not guilty and  c la imed  to be tried .   
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4. During  tria l, PWs.1 to 4 were examined  and  marked  Exs:P-1 to P6 

and  M.Os.1 to 3.  After c losure of p rosec ution evidenc e, the ac c used  

were examined  under Sec tion 313 Cr.P.C. exp la ining  the inc rimina ting  

evidenc e tha t appeared  aga inst them, they denied  the same and  

reported  no evidenc e.  

 

5. Upon hea ring  a rgument of both c ounsel, the lea rned  Sp l.J.F.C.M. for 

PCR Cases, Waranga l by judgment d t.7.05.2004 in C.C.No.485 of 2003 

found  the ac c used  guilty for the offenc e punishab le under Sec tion 379 

IPC, and  sentenc ed  them to undergo imprisonment for two years while 

ordering  set off under Sec tion 428 Cr.P.C. and  passed  the following 

p roperty order: 

“ M.Os.1 to 3 shall be reta ined by PW-1 Maddi Raja Babu S/ o Narayana, aged 32 years, R/ o 

Hanmakonda and the undertaking given by him shall be in forc e till expiry of appeal 

time.”  

 

6. Aggrieved  by the c onvic tion and  sentenc e under impugned  order 

passed  by the magistra te, the ac c used  p referred  an appea l before the 

Sessions Judge in Crl.A.No.89 of 2004 and  the appea l was a llowed  on 

26.07.2004 find ing  the ac c used  not guilty,  ac quitted  the ac c used  for the 

offenc e punishab le under Sec tion 379 IPC. M.O.3 is ordered  to be 

c onfisc a ted  to the Sta te a fter rec overy of the same from PW-1-M.Ra ja  

Babu, the c omp la inant herein observing tha t the find ing of the tria l Court 

as to d isposa l of M.O.3  is not in ac c ordanc e with law sinc e the p roperty 

was rec overed  a fter one year from the da te of offenc e, thereby 

p resumption c annot be d rawn under Sec tion 114 of Ind ian Evidenc e Ac t 

and  tha t apart there a re no identific a tion marks on the c urrenc y notes of 

Rs.42,000/ - and  ordered  to c onfisc a te M.O.3 to the Sta te. 

 

7. Aggrieved  by the order of c onfisc a tion of M.O.3, the p resent 

revision is filed  before this Court by the petitioner c ontend ing tha t the 

ac c used  d id  not c la im any right over M.O.3 and  the appella te c ourt 
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when d isbelieved  tha t M.O.3 was not rec overed  soona fter c ommission of 

the offenc e, dec lined  to d raw p resumption under Sec tion 114 of Ind ian 

Evidenc e Ac t, and  the c ourt ought to have ordered  return of M.O.3 to the 

petitioner as he is the person who lost the money in the theft. But, the 

appella te c ourt c ommitted  an apparent error in c onfisc a ting  M.O.3 to the 

Sta te. 

 

8. During  hearing , lea rned  c ounsel for the petitioner c ontended  tha t 

when the tria l c ourt passed  an order for d isposa l of p roperty M.O.3 

spec ific a lly uphold ing  the interim c ustody, the appella te c ourt without 

rec ord ing spec ific  reason, ordered  c onfisc a tion of M.O.3 to the Sta te, and  

there is no basis for the find ing rec orded  in pa ra  18 of the judgment and  it 

is manifestly perverse and  in suc h a  c ase, this c ourt c an interfere with the 

find ing  regard ing  d isposa l of M.O.3 and  pass appropria te order by 

exerc ising  power under Sec tion 397 and  401 Cr.P.C. 

 

9. Learned  Pub lic  Prosec utor for the Sta te of Telangana  fa irly 

c onc eded  tha t M.O.3 was rec overed  in the c ase immed ia tely, but the 

appella te c ourt  erroneously rec orded  suc h find ing in pa ra  18 of the 

judgment and  requested  this c ourt to pass appropria te order. 

 

10. It is the c ase of the petitioner from the beg inning tha t while he was 

c a rrying  Rs.50,000/ - a fter PW-2 d rawing money from Andhra  Bank, handed  

over Rs.50,000/ - to him and  c a rrying  the same to his house, keep ing the 

same in a  d ic key of Hero Honda  Motor Cyc le, but the sa id  amount was 

stolen  by some unknown persons, but on the c omp la int, the polic e 

reg istered  a  c rime aga inst unknown persons and  investiga ted   and  

rec overed  M.O.3 under c over of Exs:P-2 to P-4 c onfessiona l sta tement-

c um-panc hanamas and  the ac c used  never c la imed  ownership  of M.O.3 

and  the tria l c ourt a lso having  sa tisfied  tha t the amount belongs to the 

petitioner, ordered  interim c ustody while exerc ising power under Sec tion 
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451 Cr.P.C. But, the appella te c ourt rec ord ing  an erroneous find ing  tha t 

the amount was rec overed  one year a fter the inc ident, rejec ted  the 

c la im of the petitioner and  ordered  c onfisc a tion.  In fac t, as per 

panc hanamas Exs:P-2 to P-4 the rec overy took p lac e on 25.07.2001 and  

whereas the theft took p lac e on 21.07.2001.  Therefore, the rec overy is 

within four days from the da te of c omp la int and  the find ing rec orded  by 

the appella te c ourt in pa ra  18 of the judgment is apparently erroneous 

and  without any evidenc e.  Further, no other person a lso c la imed right 

over M.O.3 exc ep t PW-1.  PW-1 asserted  tha t PW-2 handed  over 

Rs.50,000/ - to him a fter d rawing Rs.76,000/ - from Andhra  Bank on 

21.07.2001, the same was ac c ep ted  by the tria l c ourt, but the appella te 

c ourt on d ifferent reason d isbelieving rec overy not soon-a fter the 

c ommission of theft, ac quitted  the ac c used  for the offenc e punishab le 

under Sec tion 379 I.P.C.  But, this find ing  is apparently erroneous.   

 

11. The p resent revision is filed  under Sec tion 397 and  401 Cr.P.C. 

under whic h the jurisd ic tion of this c ourt is limited .   

12. Section 397 of the Code vests the c ourt with the power to c a ll for 

and  examine the rec ords of an inferior c ourt for the purposes of 

sa tisfying itself as to the lega lity and  regula rity of any p roc eed ings or 

order made in a  c ase. The ob jec t of this p rovision is to set right a  

pa tent defec t or an error of jurisd ic tion or law. There has to be a  

well- founded  error and  it may not be appropria te for the c ourt to 

sc rutinize the orders, whic h upon the fac e of it bears a  token of 

c a reful c onsidera tion and  appear to be in ac c ordanc e with law. If 

one looks into the va rious judgments of this Court, it emerges tha t 

the revisiona l jurisd ic tion c an be invoked  where the dec isions under 

c ha llenge a re grossly erroneous, there is no c omp lianc e with the 
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provisions of law, the find ing rec orded  is based  on no evidenc e, 

materia l evidenc e is ignored  or jud ic ia l d isc retion is exerc ised  

a rb itra rily or perversely. These a re not exhaustive c lasses, but a re 

merely ind ic a tive. Eac h c ase would  have to be determined  on its 

own merits. 

13. The well-ac c ep ted  norm is tha t the revisiona l jurisd ic tion of the 

higher c ourt is a  very limited  one and  c annot be exerc ised  in a  

routine manner. One of the inbuilt restric tions is tha t it should  not be 

aga inst an interim or interloc utory order. The Court has to keep  in 

mind  tha t the exerc ise of revisiona l jurisd ic tion itself should  not lead  

to injustic e ex fac ie. Where the Court is dea ling  with the question as 

to whether the c harge has been framed  p roperly and  in 

ac c ordanc e with law in a  g iven c ase, it may be reluc tant to 

interfere in exerc ise of its revisiona l jurisd ic tion unless the c ase 

substantia lly fa lls within the c a tegories a fore-sta ted .  

14. It may a lso be notic ed  tha t the revisiona l jurisd ic tion exerc ised  

by the High Court is in a  way fina l and  no inter c ourt remedy is 

ava ilab le in suc h c ases. Of c ourse, it may be sub jec t to jurisd ic tion of 

this c ourt under Article 136 of the Constitution of Ind ia . Norma lly, a  

revisiona l jurisd ic tion should  be exerc ised  on a  question of law. 

However, when fac tua l apprec ia tion is involved , then it must find  

p lac e in the c lass of c ases resulting  in a  perverse find ing . Basic a lly, 

the power is required  to be exerc ised  so tha t justic e is done and  

there is no abuse of power by the c ourt. Merely an apprehension or 

susp ic ion of the same would  not be a  suffic ient ground  for 

interferenc e in suc h c ases. 
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15. The jurisd ic tion of the Court under Section 397 c an be exerc ised  

so as to examine the c orrec tness, lega lity or p roprieta ry of an order 

passed  by the tria l c ourt or the inferior c ourt, as the c ase may be. 

Though the sec tion does not spec ific a lly use the expression ‘p revent 

abuse of p roc ess of any c ourt or otherwise to sec ure the ends of 

justic e’ , the jurisd ic tion under Section 397 is a  very limited  one. The 

lega lity, p roprieta ry or c orrec tness of an order passed  by a  c ourt is 

the very founda tion of exerc ise of jurisd ic tion under Section 397 but 

ultima tely it a lso requires justic e to be done. The jurisd ic tion c ould  be 

exerc ised  where there is pa lpab le error, non-c omplianc e with the 

p rovisions of law, the dec ision is c omp letely erroneous or where the 

jud ic ia l d isc retion is exerc ised  a rb itra rily, as held  by the Apex Court in 

Amit Kapoor vs Ramesh Chander & Anr.1 

16. In suc h a  c ase by following the p rinc ip le la id  down in Amit Kapoor 

c ase 1st c ited supra , this c ourt c an interfere with suc h find ing  in view of 

manifest error in the judgment of the appella te c ourt in passing the 

p roperty order.  By adduc ing evidenc e of PWs.1 and  2, the p rosec ution 

estab lished  tha t PW-1 is the owner of M.O.3 and  when the amount was 

rec overed  within four days from the da te of offenc e, by d rawing  

p resumption, the c ourt ought to have rec orded  a  find ing aga inst the 

ac c used .  But, the appella te c ourt on an erroneous apprec ia tion of 

evidenc e c onc luded  tha t the amount was rec overed  a fter one year 

whic h is a  pa tent error.  Henc e, the order passed  by the appella te c ourt 

ordering  c onfisc a tion of M.O.3 is liab le to be set aside in view of erroneous 

find ing rec orded  by the appella te Court without any evidenc e.   

 

                                                            

1 2012(9) SCC 460  
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17. Ac c ord ing ly, the order passed  under Sec tion 457 Cr.P.C. is set aside 

for d isposa l of p roperty M.O.3 and  the interim c ustody g iven to the 

petitioner PW-1 holds good  sinc e he is the owner of M.O.3. 

 

18. In the result, the c rimina l revision c ase is a llowed setting  aside the 

judgment, da ted  26.07.2004 in Crl.A.No.89 of 2004 passed  by the IV 

Add itiona l Sessions Judge, Waranga l c onfisc a ting M.O.3 i.e. c ash of 

Rs.42,000/ - to the Sta te while restoring  the p roperty order passed  by tria l 

Court. 

Misc ellaneous petitions, if any, pend ing in this c ase sha ll stand  

c losed . 

______________________________ 

M.SATYANARAYANA MURTHY,J 

DATE:10-08-2017 

c c m 
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THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

CRL.R.C. NO.1498 OF 2005 

Date:10.08.2017 

c c m 

 

 

 

 

 


