
 

 

THE HON’BLE SRI JUSTICE M. SATYANARAYANA MURTHY  

 

C.R.P.No.3399 of  2017 

ORDER  

    

       This petition under Artic le 227 of the Constitution of Ind ia  is filed  

assa iling  the order in I.A.No.435 of 2015 in O.P.No.1830 of 2014  

da ted  02.06.2017 passed  by the Judge, Family Court, City Civil Court, a t 

Hyderabad  a llowing the petition in pa rt d irec ting  the respondent to pay a  

sum of Rs.10,000/ - p .m. to the first petitioner and  Rs.5,000/ - p .m. to the 

sec ond  petitioner from the da te of the petition till further orders and  the 

sa id  amount sha ll be pa id  on or before 10th of every month and  the 

a rrea rs till the da te of the order sha ll be pa id  within three months, in a  

petition filed  under Sec tion 24 of Hindu Marriage Ac t. 

  

2. Assa iling  the order, the respondent in the petition filed  this revision 

under Artic le 227 of the Constitution of Ind ia  ra ising  severa l c ontentions 

whic h will be d isc ussed  a t the appropria te stage in this order. 

  

3. For sake of c onvenienc e, the parties will be referred  as a rrayed  in 

the revision petition. 

 

4. First respondent-Smt.Arepa lli Shilpa  Reddy is the wife and  the 

sec ond  respondent-Arepa lli Omkar Reddy is the son born during  the 

wed loc k of the petitioner and  first respondent herein.  The respondents 

herein filed  petition under Sec tion 24 of Hindu Marriage Ac t seeking 

interim ma intenanc e of Rs.20,000/ - p .m. to the first respondent and  

Rs.10,000/ - p .m. to the sec ond  respondent a lleg ing tha t the first 

respondent is the lega lly wedded  wife and  during  wed loc k, the petitioner 

and  first respondent gave b irth to a  c hild , the sec ond  respondent herein.  

As the petitioner sta rted  harassing the first respondent physic a lly and  

menta lly having add ic ted  to vic es like d rinking and  gamb ling  etc . 
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neg lec ted  both the respondents and  the first respondent suffered  insults, 

ha rassment and  humilia tion in the hands of the petitioner, pa rents and  she 

was bea ten ind isc rimina tely and  nec ked  out from the house asking her 

not to stay with him and  fa iled  to take c a re of both the respondents not 

p rovid ing  ma intenanc e a llowanc e to both the respondents.   

 

5. It is further c ontended  tha t both the respondents have no 

independent sourc e of inc ome or ea rning c apac ity and  unab le to 

ma inta in themselves; whereas the petitioner is working as Software 

emp loyee earning Rs.1,00,000/ - per month besides possessing residentia l 

and  c ommerc ia l p roperty and  getting  not less than Rs.2 lakhs rent per 

month.  The sec ond  respondent is studying in All Sa ints Sc hool a t 

Gunfoundry and  required  to pay Rs.50,000/ - per month.  Therefore, the 

respondents sought for interim ma intenanc e as sta ted  above. 

 

6. The petitioner herein filed  c ounter admitting  the rela tionship  inter 

a lia  c ontended  tha t the petitioner never refused  and  neg lec ted  both the 

respondents (petitioners before the tria l Court) and  the first respondent 

used  to leave him and  frequently c ausing menta l and  physic a l c ruelty 

and  deserted  volunta rily.  The petitioner herein a lso denied  the a lleged  

harassment and  owning of any p roperty and  inc ome he is getting on the 

p roperty while admitting  tha t he is ea rning Rs.20,000/ - per month working 

as rec ruiter in B.P.O. Company.  Therefore, the petitioner herein is not 

liab le to pay interim ma intenanc e as c la imed  by the respondents herein 

and  p rayed  for d ismissa l of the petition. 

 

7. The tria l Court framed  the points for c onsidera tion regard ing 

entitlement of respondents herein to c la im interim ma intenanc e during  

the pendenc y of ma in petition i.e. OP No.1830 of 2014 seeking dec ree for 

d ivorc e on the ground  of c ruelty under Sec tion 13(1)(1a ) of Hindu 

Marriage Ac t. 
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8. Upon hea ring  the a rguments of both the c ounsel, the tria l Court 

passed  the impugned  order award ing interim ma intenanc e to both the 

respondents as referred  supra . 

 

9. Aggrieved  by the order, the p resent revision is filed  on va rious 

grounds; ma inly on the ground  tha t the respondents d id  not p roduc e any 

materia l to substantia te their c la im tha t the petitioner herein is ea rning 

huge amount of Rs.1,00,000/ - per month by way of sa la ry and  Rs.2 lakhs as 

rent from va rious p roperties; it is further c ontended  tha t the first 

respondent is working as rec ep tionist and  getting  sa la ry of Rs.20,000/ - per 

month and  therefore, she is d isentitle to c la im ma intenanc e, but the tria l 

Court d id  not c onsider these two c ontentions in p roper perspec tive. 

 

10. It is further c ontended  tha t the tria l c ourt ought to have taken the 

sa la ry of the petitioner as Rs.26,750/ - and  the petitioner is ma inta ining 

himself and  his pa rents who a re old  aged  79 and  66 years respec tively 

suffering  from d ifferent old  age a ilments and  the petitioner is inc urring  not 

less than Rs.15,000/ - per month for trea tment of his pa rents and  therefore, 

g ranting  interim ma intenanc e a t suc h ra te is exc essive and  p rayed  for 

setting  aside the impugned  order. 

 

12. Learned  c ounsel for the petitioner during  hearing  c ontended  tha t 

the sec ond  respondent who is not a  pa rty to the ma in petition is not 

entitled  to c la im ma intenanc e under Sec tion 24 of Hindu Marriage Ac t 

and  thereby granting  interim ma intenanc e to the sec ond  respondent-

Arepa lli Omkar Reddy @ Rs.5,000/ - per month is erroneous apart from tha t 

the tria l Court while g ranting  ma intenanc e to the sec ond  respondent 

fa iled  to c onsider the materia l on rec ord  and  in the absenc e of any 

materia l to estab lish tha t the petitioner is ea rning more than Rs.1,00,000/ - 
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per month, the amount granted  towards interim ma intenanc e is bad  in 

law and  p rayed  for set aside the same.   

 

13. Learned  c ounsel for the petitioner p lac ed  relianc e on the 

unreported  judgment of Madras High Court in S. SUMATHI AND ANOTHER 

v. R. SHARAVANAKUMAR (CRP (PD) No.486 of 2013) wherein it was held  

tha t the c hild ren of the pa rties to the p roc eed ings under Hindu Marriage 

Ac t a re not entitled  to c la im ma intenanc e and  p rayed  for setting  aside 

the impugned  order by a llowing the revision petition. 

 

14. Whereas Sri K. Ra thanga  Pani Reddy, lea rned  c ounsel for the 

respondents supported  the order in a ll respec ts p lac ing relianc e on the 

judgment of this Court reported  in LANKA VENKATAPATHI RAO v. 

SMT.LANKA VIJAYASREE1. He a lso c ontended  tha t in the judgment of 

Madras High Court, the High Court referred  the judgment in JASBIR KAUR 

SEHGAL (SMT.) v. DISTRICT JUDGE, DEHRADUN AND OTHERS2 and  even in 

the judgment of Apex Court, the Apex Court held  in pa ra  8 tha t the c ourt 

has to grant ma intenanc e keep ing in mind  the c hild ren living  with her who 

a re to be ma inta ined  by wife.  Therefore, the c hild ren who a re living  with 

the mother a re a lso entitled  and  requested  to c onfirm the order passed  

by the tria l Court. 

 

15. Considering  riva l c ontentions and  perusing the materia l on rec ord , 

the point tha t a rises for c onsidera tion is: 

Whether both the respondents are entitled to c la im interim maintenanc e 

against the petitioner herein during the pendenc y of O.P.No.1830 of 2014, 

if so, at what rate? 

 

16. POINT: It is an und isputed  fac t tha t the marriage between the 

petitioner and  the first respondent was performed  as per Hindu Rights and  

                                                 
1
 2008(6) ALT 218 

2
 (1997) 7 SCC 7 
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c ustoms and  b lessed  with c hild  who is sec ond  respondent herein and  not 

a  pa rty to O.P.No.1830 of 2014 and  now joined  as pa rty to the impugned 

I.A. filed  under Sec tion 24 of the Hindu Marriage Ac t c laming interim 

ma intenanc e.  Unless the sec ond  respondent is imp leaded  himself as 

pa rty to the petition, he c annot c la im any right by way of interim order in 

the petition filed  under Sec tion 24 of the Hindu Marriage Ac t.  But, this 

Court in MEKA PRAKASH v. MEKA DEEPA RANI AND ANOTHER3 p lac ing  

relianc e on Division Benc h judgment of this Court in NARENDERA KUMAR 

MEHTA v. SURAJ MEHTA4 and  JASBIR KAUR SEHGAL (SMT.) 2nd  c ited  supra  

and  another judgment of RUTA DUTTA AND ANOTHER v. SUBHENDU DUTTA5 

held  tha t it is obvious tha t not only the wife but the minor c hild ren a re a lso 

entitled  to interim ma intenanc e in an app lic a tion filed  under Sec tion 24 of 

Hindu Marriage Ac t and  rejec ted  the c ontention of the revision petitioner-

husband  tha t the minor c hild  is not entitled  for interim ma intenanc e under 

Sec tion 24 of the Hindu Marriage Ac t as it has no substanc e.  Simila r view is 

expressed  by this Court in LANKA VENKATAPATHI RAO c ase 1st c ited  supra  

and  this c ourt relied  on the judgment JASBIR KAUR SEHGAL (SMT.) c ase 2nd  

c ited  supra  and  other two judgments. The c onsistent view taken by this 

Court is tha t a  c hild  born during  wed loc k is a lso entitled  to c la im 

ma intenanc e under Sec tion 24 of the Hindu Marriage Ac t.  But, the 

Madras High Court took a  d ifferent view in S. SUMATHI AND ANOTHER v. R. 

SHARAVANAKUMAR (CRP (PD) No.486 of 2013). But, strangely relied  on 

JASBIR KAUR SEHGAL (SMT.) case 2nd  c ited  supra  whic h is c ontra ry to the 

p rinc ip le la id  down therein.  But, the Apex Court made it c lea r tha t while 

granting  ma intenanc e to the wife, the ma intenanc e of c hild ren who a re 

under the c ustody is a lso to be taken into c onsidera tion.  The judgment of 

Madras is not b ind ing  p rec edent on us but in the judgment of High Court, 

the Judge referred  Sec tions 24 and  26 of Hindu Marriage Ac t.  The p roviso 

                                                 
3
 2012(3) ALD 48 

4
 AIR 1982 AP 100 

5
 (2005) 6 SCC 619 
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mandated  to dec ide suc h app lic a tion within 60 days and  simila rly the 

p roviso to Sec tion 26 of the Ac t whic h dea ls with an order for c ustody of 

minor c hild ren i.e. interim orders sha ll be dec ided  within 60 days from the 

da te of servic e of notic e on the respondents.  But, Ac t No.49 of 2001 of 

Marriage Laws (Amendment) Ac t, 2001 has no bearing  to the fac ts of this 

c ase.  The two judgments of this Court made it c lea r tha t the c hild ren a re 

a lso entitled  to c la im ma intenanc e under Sec tion 24 of the Hindu 

Marriage Ac t, but made the wife a lone who has no independent inc ome 

suffic ient for her and  nec essary expenses of the p roc eed ings may on 

app lic a tion entitled  to c la im relief under Sec tion 24 of the Hindu Marriage 

Ac t.  The sc ope of Sec tion 24 of the Ac t is expanded  by Division Benc h 

and  Sing le Judge of this Court in three judgments referred  supra .  In the 

la ter judgment in ANU KAUL v. RAJEEV KAUL6 the Apex Court c onsidered  

the sc ope of Sec tion 24 of the Hindu Marriage Ac t and  upheld  the order 

passed  by the c ourt g ranting  ma intenanc e to the c hild ren a lso.  In one of 

the judgments in CHIRURUPATI SAMBA SIVA RAO v. CHIGURUPATI VIJAYA 

LAXMI7 the Apex Court by exerc ising  power under Artic le 149 of the 

Constitution of Ind ia  c onverted  the order passed  under Sec tion 24 of the 

Ac t into 125 Cr.P.C.  But, this c ourt has no power to pass suc h an order 

sinc e Artic le 149 of Constitution of Ind ia  is not c onferred  on this Court.  

Even if JASBIR KAUR SEHGAL (SMT.) c ase 2nd  c ited  supra  is taken into 

c onsidera tion, the first respondent is entitled  to c la im ma intenanc e but 

while granting  ma intenanc e, the c ourt has to take into c onsidera tion the 

fac t tha t she is under ob liga tion to ma inta in c hild ren and  p rovide 

educ a tion to them.  Therefore, the first respondent is entitled  to c la im 

ma intenanc e and  the c ourt has to award  ma intenanc e c onsidering  the 

c hild ren who a re living  with her and  their educ a tion etc .  Therefore, 

g ranting  interim, ma intenanc e to the sec ond  respondent appears to be 

                                                 
6
 (2009) 13 SCC 209 

7
 (1997) 11 SCC 84 
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beyond  the sc ope of Sec tion 24 of the Ac t sinc e he is not a  pa rty to the 

ma in petition but filed  the I.A. without imp lead ing himself as pa rty.  In suc h 

a  c ase, the sec ond  respondent is not entitled  to c la im interim 

ma intenanc e.  But, the Court c an grant ma intenanc e keep ing in mind  the 

c ustody of the minor c hild  by the mother, the first respondent herein for 

educ a tiona l expenses of the sec ond  respondent.  Therefore, the c ourt is 

bound  to grant ma intenanc e following the p rinc ip le la id  down in JASBIR 

KAUR SEHGAL (SMT.) c ase 2nd  c ited  supra .  Moreover, this Court, as 

d isc ussed  above, extend ing the jurisd ic tion of this c ourt to grant 

ma intenanc e even to the c hild ren under Sec tion 24 of the Hindu Marriage 

Ac t as two judgments of sing le judge and  Division Benc h a re b ind ing on 

this Court.  Therefore, fo llowing the judgments referred  supra  granting  

ma intenanc e to the first respondent and  sec ond  respondent c annot be 

faulted . 

 

17. The other c ontention is tha t the c ourt has to grant ma intenanc e not 

exc eed ing 25% of the inc ome of the husband .  The tria l Court in pa ra  6(iii) 

of the order has observed  tha t as per the sa la ry c ertific a te for the month 

of Sep tember, 2015, the petitioner was working  as a ttendant in CES 

Limited  and  getting  sa la ry of Rs.26,750/ - per month and  if the p rinc ip le la id  

down in KALYAN DEY CHOWDHURY v. RITA DEY CHOWDHURY NEE NANDY8, 

the tota l amount to be awarded  as interim ma intenanc e under Sec tion 24 

of the Hindu Marriage Ac t to wife sha ll not exc eed  25%.  The petitioner 

admitted  in pa ra  3 of the c ounter tha t the first respondent was insisting  to 

transfer share of the p roperty of the petitioner in her favour.  Taking  

advantage of it, it is c ontended  tha t the petitioner possessed  c erta in 

share in the family p roperty, but whether it is fetc hing  inc ome or not, is not 

known. If the p rinc ip le la id  down in KALYAN DEY CHOWDHURY c ase 6th 

c ited  supra , the respondents 1 and  2 a re a t best entitled  to 1/ 4th of the 

                                                 
8
 2017 SCC OnLine SC 440 



 8 

inc ome of the petitioner whic h c omes to Rs.26,750/ - d ivided  by 4 = 

Rs.6,687.50 ps. whic h c an be rounded  up  to Rs.6,700/ - per month. But, this 

p rinc ip le la id  in KALYAN DEY CHOWDHURY c ase 6th c ited  supra  was not 

b rought to the notic e of the tria l Court and  therefore, the tria l c ourt 

g ranted  ma intenanc e of Rs.15,000/ - to both the respondents in tota l.  

Henc e, app lying the p rinc ip le la id  down in KALYAN DEY CHOWDHURY 

c ase 6th c ited  supra  and  in DR. KULBHUSHAN KUNWAR v. SMT. RAJ KUMARI9 

the interim ma intenanc e awarded  by the tria l Court is reduc ed  to 1/ 4th of 

the sa la ry of the petitioner i.e. Rs.6,700/ - per month. 

 

18. In the result, the revision petition is a llowed  in pa rt.  The impugned  

order in I.A.No.435 of 2015 in O.P.No.1830 of 2014  

da ted  02.06.2017 passed  by the Judge, Family Court, City Civil Court, a t 

Hyderabad  is mod ified  d irec ting  the revision petitioner to pay a  sum of 

Rs.6,700/ - p .m. to both the respondents from the da te of the petition filed  

in the tria l Court till further orders and  the sa id  amount sha ll be pa id  on or 

before 10th of every month. The a rrea rs up  to this da te sha ll be pa id  within 

a  period  of three months from the da te of this order. There sha ll be no 

order as to c osts.   

Misc ellaneous petitions, if any, pend ing in this revision petition sha ll 

stand  c losed . 

                            

_______________________________ 

                                                                          M. SATYANARAYANA MURTHY, J

  

Date:24-07-2017 

Cc m 

 

 

 

 

 

 

 

 

 

 
                                                 
9
 AIR 1971 SC 234 
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