
HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
 

CI VI L REVI SI ON PETI TI ON No .2 1 0 8  o f  2 0 1 7   
 

ORDER:    

 

This Civil Revision Pet it ion, under Art icle 227 of the 

Const itut ion of I ndia, is filed assailing the Order Dt .24.03.2017 

in I .A.No.361 of 2017 in OP No.647 of 2015 passed by XI I  

Addit ional Chief Judge, City Civil Court , Secunderabad, 

dism issing an applicat ion under Order 9 Rule 7 CPC.  

I t  is the case of the pet it ioner that  he is a pastor, who is 

propagat ing Christ ianity in the rural areas of Ninam abad Dist r ict  

and thereby no not ices were served upon him  to appear before 

the Tribunal in OP No.647 of 2015, but  he was set  ex parte.   I t  is 

his case that  the respondent  i.e., owner of the vehicle, rem ained 

ex parte and the insurance com pany contested the m at ter on the 

ground that  the policy produced by the claim ants is not  tally ing 

with the policy of insurance com pany.  Therefore, the pet it ioner 

would be put  to serious loss in case any award is passed against  

him  being the alleged driver of the car and the vehicle involved 

in the accident  and requested the Tribunal to set  aside the ex 

parte Order  dt . 19.12.2016 passed by the Tribunal.   

The Tribunal clearly held that  the not ices in the OP were 

served on the wife of the pet it ioner and also a not ice by 

registered post  with acknowledgm ent  due was served and a 

postal acknowledgm ent  evidencing the receipt  of not ice is also 

placed on record.  Based on the endorsem ent  of the process 

server and postal acknowledgm ent , the Tribunal concluded that  
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the not ices were served on the pet it ioner and thereby declined 

to set  aside the Order dt .19.12.2016.  

The present  revision is filed on the ground that  the 

pet it ioner is only a pastor and thereby serving of not ice on him  

does not  ar ise in the OP and that  too the pet it ioner is no way 

responsible for the accident  and he was not  the dr iver, but  

working as pastor propagat ing Christ ianity in the rural areas of 

Nizam bad Dist r ict  and in case no opportunity is afforded to the 

pet it ioner, he will be put  to serious loss and therefore sought  to 

set  aside the ex parte Order dt . 19.12.2016 passed by MACT-

cum -XXVI I  Addit ional Chief Judge, City Civil Court , 

Secunderabad.  

The only content ion of the learned counsel for the 

pet it ioner before this Court  is that  when no not ices were 

personally served on the pet it ioner, pet it ioner is ent it led to get  

the ex parte order set  aside under Order 9 Rule 7 CPC and the 

quest ion of serving not iced on the pet it ioner does not  ar ise 

either by post  or personally as he is m oving in the rural areas of 

Nizam abad Dist r ict  propagat ing Christ ianity. Therefore, the said 

service is neither t rue nor correct  and prayed to set  aside sam e 

at  least  to afford an opportunity to protect  his interest  in the 

claim  for Rs.20,00,000/ - .  

As per Order I X Rule 7 CPC, on the applicat ion of 

defendant  at  or before hearing, the Court  finds any good cause 

for his non appearance on his previous date of adjournm ent , the 

Court  m ay upon such term s directs as to costs or otherwise, be 
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heard in answer to the suit  and as if he appeared on the day 

fixed for hearing.  But , Rule 6 of Order I X CPC prescribes the 

procedure when only plaint iff appears:  

(1)  where the plaint iff appears and the defendant  

does not  appear when the suit  is called on for hearing, 

then  

   (a)  when sum m ons duly served:  if it  is proved 

that  the sum m ons was duly served, the Court  m ay m ake 

an order that  the suit  be heard ex parte;   

 

    (b)  when sum m ons not  duly served:  if it  is not  

proved that  the sum m ons was duly served, the Court  

shall direct  a second sum m ons to be issued and served on 

the defendant ;   

 

©  When sum m ons served, but  not  in due t im e:  if it  

is proved that  the sum m ons was served on the 

defendant , but  not  in sufficient  t im e to enable him  to 

appear and answer on the day fixed in the sum m ons, the 

Court  shall,  postpone the hearing of the suit  to a future 

day to be fixed by the Court ,  and shall direct  not ice of 

such day to be given to the defendant ” .  

  

The Court  passed an Order by exercising power under 

Order I X Rule 6 CPC holding that  the service on the wife, who is 

the elder m em ber of the fam ily, is sufficient  service and sim ilar ly 

service by registered post  with acknowledgm ent  due is also 

proper service. But  now the quest ion is whether the not ice is 

sufficient  to pass an Order by exercising power under Order 9 

Rule 6 CPC.   

Order V Rule 15 CPC prescribes certain procedure for 

service of not ices and according to it ,  in any suit  the defendant  is 

absent  from  his residence at  the t im e when the service of 

sum m ons is sought  to be effected on him  at  his residence and 

there is no likelihood of his being found at  the residence within a 

reasonable t im e and he has no agent  em powered to accept  

service of the sum m ons on his behalf, service m ay be m ade on 
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any adult  m em ber of the fam ily, whether m ale or fem ale, who is 

residing with him . 

The explanat ion annexed to it  further m ade it  clear that  a 

servant  is not  a m em ber of the fam ily within the m eaning of the 

rule.  The AP Am endm ent  to Rule 15 CPC, subst ituted the words, 

the defendant  is absent ’ in place of the ‘defendant  cannot  be 

found’.  

Here in this case, according to the adm ission of the 

pet it ioner, the pet it ioner is a pastor propagat ing Christ ianity in 

the rural areas of Nizam abad Dist r ict  and thereby finding him  at  

his residence at  given address when not ices were sent  is a 

difficult  task to serve not ice personally. I n such case, by 

following the AP Am endm ent  to Order V Rule 15 CPC, service of 

not ice on the elder m em ber of a fam ily is sufficient  since wife is 

a fem ale m em ber of the fam ily and therefore, the findings of the 

Tribunal is in accordance with law.  

Sim ilar ly, a not ice by Registered Post  with 

acknowledgm ent  due was also sent .  When a not ice was served 

by registered post  and if receipt  of the not ice is acknowledged by 

the addressee, it  is sufficient  service under Order V Rule 9 CPC. 

Order V Rule 9 (3)  CPC says that  the service of sum m ons m ay 

be m ade by deliver ing or t ransm it t ing a copy thereof by 

registered post  acknowledgment  due, addressed to the 

defendant  or his agent  em powered to accept  the service or by 

speed post  or by any other courier services as are approved by 

the High Court  or by the Court  referred in Sub-Rule (1)  or by 
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any other m eans of t ransm ission of docum ents ( including fax 

m assage or elect ronic m ail service)  provided by the rules m ade 

by the High Court .  

Here, not ices were sent  in the OP by registered post  with 

acknowledgm ent  due and a postal acknowledgm ent  was received 

back by the t r ibunal acknowledging receipt  of the not ice in the 

OP by the addressee i.e., the pet it ioner.  When not ices were 

served on two m odes i.e., under Order V Rule 9 (3)  CPC and 

Order V Rule 15 CPC, the Tribunal has no other alternat ive 

except  to conclude that  not ices were served and supported the 

order passed by the Tribunal exercising power under Order I X 

Rule 6 CPC. Even otherwise when not ice by registered post  was 

sent  to correct  address of pet it ioner, the Court  m ay draw 

presum pt ion about  service under Sect ion 27 of General Clauses 

Act .  Though it  is rebutable, no m aterial is produced to dispel the 

presum pt ion.  When not ices were served and no sufficient  cause 

was shown by the pet it ioner for his non-appearance before the 

Tribunal on the day fixed for his appearance or on any other day, 

the Tribunal is bound to dism iss the pet it ion.  

The m ain content ion of the pet it ioner is that  he will be the 

sufferer if any award is passed against  him  since the owner 

rem ained ex parte and the insurance com pany disowning its 

liabilit y under the policy, the Court  or Tr ibunal is bound to decide 

the m at ter in accordance with law not  on equit ies or any 

sym pathy. Therefore, the request  of the pet it ioner to set  aside 

the ex parte order on the ground that  he is going to suffer a lot  
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is not  a ground when the t r ibunal recorded his specific finding 

that  not ices were served long back.  Therefore, I  find no ground 

to interfere with the findings of the Tribunal by exercising power 

under Art icle 227 of the Const itut ion of I ndia and thereby, this 

pet it ion is liable to be dism issed as it  is devoid of m erits.  

Accordingly, this Civil Revision Pet it ion is dism issed 

confirm ing the Order dt . 24.03.2017 in I .A.No.361 of 2017 in OP 

No.647 of 2015 passed by XI I  Addit ional Chief Judge, City Civil 

Court , Secunderabad  

  As a sequel, m iscellaneous pet it ions, if any, pending 

in this case, shall stand dism issed. 

                                            
____________________________________________ 

                                    M. SATYANARAYANA MURTHY, J  

Date:    24-07-2017. 

eha 
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