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JUDGMENT:  

 

 

 This appeal is filed, im pugning the judgm ent  in O.S.No.2 of 

1987 dated 29.04.1997 passed by the Subordinate Judge, 

Machilipatnam .  

 

2. I t  is the unsuccessful plaint iffs therein, that  com e before this 

Court  by way of this appeal,  seeking to set  aside the im pugned 

judgm ent  on the following grounds:  

 

 The Court  below erred in holding that  the first  defendant  is a 

bonafide purchaser for value without  not ice of Ex.A1. The Court  below 

ought  to have held that  the defendants colluded together and 

fraudulent ly brought  into existence Ex.B1 sale deed and to support  it ,  

Ex.B2, cont ract  of sale, was brought  into existence with antedate.  

The Court  below failed to take into considerat ion the m aterial 

circum stances and it  erroneously held that  the plaint iffs cam e to the 

Court  with unclean hands. The Court  below ought  to have appreciated 

the reality that  a com prom ise was effected between the vendors and 

their  tenant  even by the date of Ex.A1. The tenant , having agreed to 

give up his r ight  of tenancy and deliver possession, had actually 

delivered possession as per the recitals of Ex.A1, in token of proof of 

which he at tested Ex.A1. The Court  below went  wrong in not  relying on 

the evidence of P.W.3, who is an at testor of Ex.A1 as well as Ex.B1. 

The Court  below should have seen that  P.W.3 quest ioned about  Ex.B1 

on the day of it s regist rat ion, while there was already Ex.A1 for which 
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the defendants convinced P.W.3 with a false explanat ion. The Court  

below should have seen that  Ex.B8 not ice was got  issued by the first  

defendant  with a fraudulent  intent ion, to give a colour of reality to 

Ex.B2, which has been brought  into existence subsequent  to the suit  

cont ract . The Court  below ought  to have held that  Ex.B2 was 

subsequent  to ATC.No.23 of 1986 with an antedate with a  

m al- intent ion of defeat ing Ex.A1 which is executed on a proper stam p 

paper, while Ex.B2 is a white paper cont ract . The Court  below failed to 

follow the observat ion of this Court  in CMA.No.414 of 1987 wherein it  

was observed that  prim a facie Ex.B2 cont ract  appears to have been 

brought  into existence. The Court  below ought  to have seen that  there 

is no necessity to execute Ex.B4 prom issory note on 05.07.1986 if 

really Ex.B2 was obtained on the sam e day and that  if really Ex.B2 

cont ract  is in existence by 30.07.1986 there is no need to execute a 

m ortgage deed.  

 

3. Heard both sides. 

 

4. The counsel for the appellants passed on a br ief note with his 

content ions. The content ions are that  the first  defendant  had 

knowledge of Ex.A1 even at  the t im e of execut ing Ex.B2 cont ract  of 

sale. He contends that  the at testors of Ex.B2 cont ract  of sale are 

adm it tedly fam ily m em bers and blood relat ions of the first  defendant .  

The first  at testor is the son of the first  defendant ’s own brother and 

the second at testor is his own son. Since no other person had com e 

forward, the above two persons were taken as witnesses and Ex.B2 

was brought  into existence in collusion with defendants 2 and 3.  

The third defendant  scr ibed Ex.B2 cont ract  of sale as adm it ted by 
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D.W.1. Originally in Ex.B1 sale deed, there is no reference to Ex.B2 

cont ract  of sale, though it  is a m aterial fact  and subsequent ly the 

sam e was interpolated. There is also another interpolat ion. The said 

two interpolat ions are in two different  hand writ ings. The scribe of 

Ex.B1 is one Vadavalli Subba Rao and the writ ing in the said two 

interpolat ions is different  from  the writ ing in the rest  of the contents of 

the docum ent . The scr ibe did not  put  his signature or his init ial at  the 

places of interpolat ions, which is a usual pract ice. The purpose of sale,  

m ent ioned in Exs.B1 and B2 is different .  I n giving part iculars of sale 

considerat ion in Ex.B2, it  has been stated that  executors of Ex.B2 i.e. 

defendants 2 and 3 executed a pronote of Rs.5,000/ -  on the date of 

execut ion of the said cont ract  of sale and they also stated that  there is 

an arrangem ent  to give som e m ore am ount  to them  within one week. 

The said part iculars of paym ent  of part  of sale considerat ion are 

vague. Even assum ing that  there is no vagueness, the first  defendant ,  

who filed an elaborate writ ten statem ent , did not  m ake any reference 

to the above said prom issory note.  

I n para 6(A)  of the plaint , it  was categorically stated that  the 

t rail Court  while dism issing I A.No.64 of 1997 filed by the first  plaint iff 

for tem porary injunct ion categorically held that  the cont ract  of sale 

and sale deed executed in favour of D1 are collusive. I n CMA.Nos.414 

and 695 of 1987, this Court  observed that  the first  defendant  takes 

inconsistent  stands but  the Court  below ignored the sam e. The Court  

below ought  not  to have held that  the plaint iffs, by taking the plea of 

delivery of possession, approached the Court  with unclean hands and 

they are not  ent it led for the equitable relief of specific perform ance. 

Adm it tedly there is lit igat ion between the tenant  of the schedule land 
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and defendants 2 and 3. Before execut ion of cont ract  of sale,  

the tenant  and the landlords reached a com prom ise, though they had 

not  filed a com prom ise m em o in the Tenancy Court  by that  t im e.  

Since they reached a com prom ise, the tenant  signed as an at test ing 

witness in the suit  cont ract  of sale in token of delivery of possession 

though it  is a paper delivery. After com m on judgm ent  was rendered in 

the above referred CMA’s, I A.No.705 of 1994 was filed seeking for 

am endm ent  to the plaint  and para 6(A)  was incorporated, seeking a 

new relief for recovery of possession of the plaint  schedule property.  

 

5. Defendants 2 and 3 did not  appear. Defendant  No.1, who is 

respondent  No.1 herein, filed his writ ten subm issions through his 

counsel, raising the following points.  

1.  The plaint iff,  who asserts that  Ex.-A1 is executed on 26-08-

1986, did not  take any further steps either to ascertain from  

1st defendant  regarding his dealing with 2nd and 3 rd 

defendants who are adm it tedly the t it le holders. 

 

2.  The plaint iff did not  even give any suit  Not ice before he filed 

the suit  on 21-1-1987 within 9 days from  12-1-1987, ie.  

the date of regist rat ion of the sale deed in favour of D1. 

 

3.  Plaint iff asserts that  he cam e to know that  defendant  2 and 3 

executed the registered sale deed in favour of the  

1st defendant  and registered the sale deed Ex-B1 on 12-1-

1987. But  he did not  say when he cam e to know about  the 

said facts. 

 

4.  The plaint iff did not  take any steps that  are naturally 

expected to be taken in due course, by a person who asserts 

that  he already parted with huge am ounts of m ore than 

Rs.25,000/ - . Surpr isingly the suit  O.S.No.2 of 1987 is filed 

on 21-01-1987 that  is within a gap of 9 days from  the 

regist rat ion of sale deed in favour of 1st defendant .   
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Ex.A1 and even the plaint  are full of false averm ents and 

also necessary docum ent , nam ely registered m ortgage deed 

Ex.B3 dated 30-7-1986 is withheld, with an evil intent ion to 

snatch exparte inter im  Order of I nter im  I njunct ion. The only 

docum ent  filed by the Plaint iff is Ex-A1. A m ere glance at  the 

Original Docum ent  Ex-A1 reveals that  it  is a concocted 

docum ent  brought  into existence with false averm ents, for  

the purpose of filing the suit  and for snatching orders of 

tem porary injunct ion and as such the plaint iff obtained 

exparte injunct ion order in I .A.No.64 of 1987 in O.S.No.2 of 

1987 (m ent ioned in page 5 of Judgm ent  of t r ial court  at  line 

about  12)  

 

POI NTS OF LAW: (  Raised in wr it ten subm issions)  

 

1)  The jur isdict ion to decree Specific Perform ance is   

discret ionary and the court  is not  bound to grant  specific 

relief even if a clear case is m ade out  that  it  is lawful to 

grant  specific perform ance. 

2)  I n this case the 1st Defendant  has clearly m ade out  that  he 

is a bonafide purchaser, for valuable considerat ion in good 

faith and without , any not ice that  defendant  2 and 3 have 

executed any docum ents in favour of any other party. 

3)  I m portant  legal ground on which the suit  is liable to be 

sum m arily thrown out  is that  the plaint iff has approached 

the Court  with unclean hands.  

 

6. From  the r ival content ions, the following points ar ise for 

considerat ion:  

1. Whether the lapses or weaknesses in the case of the 

respondents/ defendants would ent it le the 

appellants/ plaint iffs for a decree of specific 

perform ance. 

 

2.  Whether the appellants/ plaint iffs are ent it led for the 

relief of specific perform ance, which is a discret ionary 
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relief, requir ing the plaint iffs to approach the Court  

with clean hands. 

 

3.  To what  relief. 

 

POI NT No .1 :  

 

7. Before advert ing to the weaknesses of the defendants’ case,  

as pointed out  by the appellants, it  would be beneficial to rem em ber 

that  the weaknesses in the defendants' case cannot  be a basis for the 

plaint iffs to seek any relief, has been too well set t led and there are 

num ber of judgm ents in that  regard. One such judgm ent  is rendered 

by the Suprem e Court  in ANI L RI SHI  v . GURBAKSH SI NGH 1  

wherein it  is categorically laid down as follows:  

 

“…I n term s of Sect ion 102 the init ial onus is always on 

the plaint iff and if he discharges that  onus and m akes out  

a case which ent it les him  to a relief, the onus shifts to the 

defendant  to prove those circum stances, if any, which 

would disent it le the plaint iff to the sam e.”  

  

Another judgm ent  is also rendered by the Suprem e Court  in 

RANGAMMAL v . KUPPUSW AMI 2   observing as follows:  

 

“…Thus, it  was the plaint iff/ respondent  No.1 who should 

have first  of all discharged the burden that  the sale deed 

executed during the m inority of the appellant  was 

genuine and was fit  to be relied upon. I f the courts below, 

including the High Court , had felt  sat isfied on this aspect ,  

only then the burden could be shifted on the 

defendant / appellant  to dislodge the case of the plaint iff 

that  the sale deed was not  genuine.”  

                                                 
1
 2006 (4) CTC 524 

2
 (2011) 12 SCC 220 
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 There is yet  another judgm ent , rendered by the High Court  of 

Madras in SARASW ATHY v . TAMI ZHARASI 3  wherein it  was held that   

 

“… in order to get  a relief, a duty is cast  upon them  and 

the onus is on them  to prove not  only the possession, but  

also the lawful possession of the property at  the t im e of 

filing of the suit . They cannot  expect  the opposite party to 

prove the defence first  …”   

 

8. So being the posit ion of law, it  is always the burden of the 

plaint iff to first  discharge the burden that  the law casts on him  and to 

prove his case. Sect ion 20(1)  of the Specific Relief Act , 1963, under 

which the plaint iff seeks the relief is as follows:  

“2 0 . Discr et ion  as t o  d ecr eein g  sp eci f i c 

p er f o r m an ce.-  (1)  The jur isdict ion to decree specific 

perform ance is discret ionary, and the court  is not  bound 

to grant  such relief m erely because it  is lawful to do so;  

but  the discret ion of the court  is not  arbit rary but  sound 

and reasonable, guided by judicial pr inciples and capable 

of correct ion by a court  of appeal.”  

 

 The aforesaid provision m akes it  very clear that  a relief of 

specific perform ance is an equitable relief and unless the Court  is 

sat isfied that  the equit ies are in favour of the plaint iff,  which im plies 

the t ruthfulness of the plaint iff,  the Court  is not  bound to grant  such 

relief. The weaknesses in the case of the defendant  would becom e 

relevant  only after the plaint iff shows to the Court  that  he has 

approached the Court  with clean hands and only if he succeeds in 

proving his case by discharging the init ial burden cast  upon him . 

 

 The answer to Point  No.1 can be in the above term s.  

                                                 
3
 2003 (3) CTC 229 
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POI NT Nos.2  an d  3 :  

 

9. The agreem ent  between the plaint iffs and defendants 2 and 3 is 

m arked as Ex.A1 and is dated 26.08.1986. The agreem ent  st ipulates 

about  the m ortgage debt  borrowed from  the first  defendant  by 

m ortgaging the suit  land, under a registered m ortgage deed dated 

30.07.1986. Hence, the recitals of Ex.A1 itself am ount  to adm it t ing 

that  there was not  only a debt  incurred by defendants 2 and 3 from  

defendant  No.1 but  that  there was also a m ortgage and a registered 

m ortgage deed. The recitals of Ex.A1 with regard to delivery of 

possession are that  the ‘A’ party i.e. the plaint iffs, shall pay taxes, 

payable to the Governm ent  from  that  Fasli,  while enjoying the said 

land. There is no specific recital that  delivery of possession is being 

m ade under the said agreem ent , but  the above recital would im ply 

that  the plaint iff is perm it ted to enjoy the land from  the date of that  

agreem ent . 

 I n the plaint , the averm ents with regard to possession can be 

found in para 5. The plaint iff in clear term s avers that  he is in actual 

possession of the suit  land. He not  only states that  he is in possession 

of the suit  land but  also that  he harvested the standing crop thereon 

and appropriated the sam e;  he raised dalva crop and the sam e will be 

ready for cut t ing by the end of March 1987 and that  he spent  huge 

am ount  for the dalva crop. While denying the possession of the 

defendants over the said property, he asserts that  he alone is in 

exclusive possession and enjoym ent  of the plaint  schedule land and 

contends that  the first  defendant , under the guise of the nom inal sale 

deed, said to have been executed by defendants 2 and 3, is t rying to 

t respass into the plaint  schedule land;  the first  defendant  has 
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absolutely no r ight  to enter into the plaint  schedule land.  

He subsequent ly m akes an am endm ent  to the plaint  at  para 6(A)  by 

explaining the need for the am endm ent , in the following term s:  

“6(A) . Though it  was stated in the cont ract  of sale that  the 

possession of the suit  land was given to the plaint iff,  in fact  there 

was no actual delivery of the suit  land to the plaint iff as it  was 

adm it tedly in the possession of the tenant . This court  as well as High 

Court  in the injunct ion pet it ion I .A.No.328 of 1987 and the High 

Court  in CMA.No… of 1999 held that  the plaint iff was not  put  in 

physical possession of the property. Hence it  is necessary that  in 

grant ing the relief of specific perform ance of the cont ract  of sale, the 

court  is to direct  the defendants to put  the plaint  schedule property 

in possession of the plaint iff.  (Am ended as per order in I A.No.705 of 

1994 dated 19-07-1996) . 

 

 By the date of the suit  cont ract  of sale the suit  land was 

adm it tedly in possession of the tenant  and ATC.No.23 of 1986 filed 

by the defendants (2)  and (3)  before the Special Officer for evict ion 

was pending. Though it  was recited by the suit  cont ract  of sale that  

the land was delivered to the plaint iff it  was only a paper delivery,  

as the defendants represented that  they would take delivery of the 

property from  the tenant  and deliver the sam e to the Plaint iff 

immediately after the comprom ise pet it ion is filed before the Rent  

Cont roller. Accordingly,  Defendants 2 and 3 com prom ised the m at ter 

and took  delivery of  possession from  the tenant . By that  t im e the 

suit  land was t respassed and defendants 2 and 3 asked the plaint iff 

to take possession of the land as there was already a recital in the 

cont ract  that  the land was delivered to the plaint iff and as nothing is 

to be done in the suit  land. After the execut ion of the suit  cont ract  of 

sale in favour of the plaint iff,  Defendants 1 to 3, in collusion, 

fraudulent ly and with a view to cause wrongful gain to them and 

wrongful loss to the plaint iff,  fabricated the cont ract  of sale and a 

registered sale deed in favour of the first  defendant , with false 

recitals and with an anterior date. There was a sem blance of 

possession of the suit  land. Plaint iff is a very old man and the 

Defendants are very influent ial, hazardous and dangerous persons 

who have no respect  for law and order. So the plaint iff filed 

I .A.No.328/ 1987 for issue of Temporary injunct ion, rest raining the 

Defendants from  interfer ing with the possession of the said lands. 
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The defendants filed I .A.No.64 of 1987, to appoint  a receiver to take 

possession of the schedule property and to deposit  the sale proceeds 

into court . This court  dism issed I .A.No.328 of 1987, the injunct ion 

pet it ion, holding that  the plaint iff was not  put  in possession of the 

suit  property, holding that  the cont ract  of sale and that  the sale deed 

executed in favour of the first  defendant  are collusive, and 

antedated, fraudulent  docum ents and that  the first  defendant  is not   

purchaser for value. This court  allowed I .A.No.64/ 87 filed by the first  

defendant  and appointed a Receiver. The Plaint iff f iled 

A.A.O.No.695/ 87 in the High Court  against  the orders in the receiver 

pet it ion, I .A.No.64/ 87 and also filed A.A.O.No.414 of 1987 against  

the orders in I .A.No.328 of 1987 and the High Court  allowed 

A.A.O.695 of 197 dism issing the receiver pet it ion I .A.No.64 of 1987 

filed by the defendants. (Amended as per order in I .A.No.705 of 1996 

dated 19-7-1996) . 

 

10. I n his evidence as P.W.1, the plaint iff does not  state anything 

about  possession at  the t im e of execut ion of Ex.A1 and he states that  

on the date of execut ion of Ex.A1, defendants 2 and 3 already filed 

evict ion pet it ion against  one Venkata Subbaiah, who is the tenant  and  

son- in- law of the plaint iff,  on the ground that  he fell due arrears of 

rent . I t  is stated that  tenant  was ready to give vacant  possession of 

the suit  land, provided the landlord fore-goes the rents. According to 

him , by the t im e of Ex.A1, there was paddy crop in the suit  land, 

raised by the tenant  and defendants 2 and 3 told him  that  they would 

adjust  the m at ter with their  tenant . I n Ex.A1, though it  was recited 

that  the vacant  possession of the land should be delivered to him ,  

it  was not  done so in fact , and as per term s of Ex.A1, he should pay 

the balance of am ount  by 05.10.1986 and defendants 2 and 3 should 

execute a registered sale deed in his favour. He was always ready with 

cash to get  the sale deed executed, provided they adjust  the m at ter in 

dispute with the tenant . As the m at ter was not  set t led between them , 
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defendants 2 and 3 and their  tenant , the sale deed could not  be 

executed. Later the m at ter was set t led between them  and the suit  land 

was delivered by defendants 2 and 3. Since then, he requested them  

to take the balance of the considerat ion and execute a sale deed,  

but  they were avoiding on som e pretext  or the other. He further states 

that  one m onth pr ior to the date of Ex.A1, both defendants 2 and 3 

borrowed cash of Rs.10,000/ -  from  the first  defendant  by m ortgaging 

the suit  property under a sim ple m ortgage deed and defendants 2 and 

3 assured that  they would discharge the m ortgage debt  and hand over 

the land to him  on the date of execut ion of the sale deed. He told the 

first  defendant  also about  the fact  of Ex.A1 and about  his paying 

Rs.25,000/ -  as advance to defendants 2 and 3.  

While it  was so, defendants 1 and 3 in collusion with each other, 

got  a registered a sale deed in favour of the first  defendant  and when 

he went  to the suit  land in pursuance of the execut ion of agreem ent  of 

sale, Ex.A1, to harvest  the crop, defendant  No.1 cam e and raised an 

object ion stat ing that  he purchased the sam e from  defendants 2 and 

3. Hence, he filed the suit  and separate applicat ion for tem porary 

injunct ion. An order was passed dism issing his applicat ion holding that  

he was not  in physical possession of the suit  land and another 

applicat ion filed by the defendant  to appoint  receiver was allowed. 

Against  those orders, he filed revisions before this Court  and order in 

receiver pet it ion was set  aside and revision pet it ion against  dism issal 

of his applicat ion for tem porary injunct ion was dism issed.  

The defendants deposited am ount  in the Court  and harvested the crop 

and subsequent ly, they cont inued to be in possession. Hence, he filed 

an applicat ion for appointm ent  of receiver.  
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11. I n the background of the facts stated in the chief-exam inat ion 

and the plaint , the t rustworthiness of the plaint iffs needs to be 

understood. The content ion of the counsel for the appellants that  the 

recital of possession in Ex.A1 is only a form al recital and that , in fact ,  

no possession was handed over on that  date and that  after the 

com prom ise between the tenant  and defendants 2 and 3,  

the possession was taken by defendant  No.1 and hence, he had to 

seek for am endm ent  asking for recovery of possession, is highly 

incom prehensible. Based on a form al recital in Ex.A1 the plaint iff could 

m ake so m any averm ents with regard to possession, which would only 

show that  he suppressed an im portant  aspect  of Ex.A1 and claim ed 

possession under Ex.A1. He also did not  stop there, he filed pet it ion 

for tem porary injunct ion claim ing possession and any am ount  of 

explanat ion com ing from  him  with regard to the subsequent  

am endm ent  under para 6(A)  would not  explain the reasons for 

suppressing the fact  of non-delivery of possession and for put t ing forth 

a posit ive case of possession. As already observed, he sim ply does not  

say that  he is in possession of the property but  he says that  he spent  

huge am ount  for raising crops.  From  the m anner in which the plaint  

itself is drafted, it  can be said that  the plaint iff did not  com e to the 

Court  with clean hands, but , however, the said aspect  can be further 

discussed in order to further br ing to light , the unt rustworthiness of 

the plaint iff.  He seeks the Court  to rely on the observat ions m ade by 

this Court  in CMA.Nos.414 and 695 of 1987, to decree the suit . The 

plaint iff filed I A.No.328 of 1987 seeking for tem porary injunct ion, 

which was dism issed by the Court  below and a receiver applicat ion 

filed by the defendants in I A.No.64 of 1987 was allowed. Against  both 
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the orders, the plaint iff went  in appeal. This Court  dism issed the 

revision filed against  the injunct ion pet it ion and allowed the appeal so 

far as the receiver applicat ion is concerned.   

 

12. The observat ions with regard to allowing the appeal against  the 

receiver applicat ion are sought  to be relied upon by the plaint iff 

wherein this Court  observed that  there are observat ions in the order in 

I A.No.328 of 1987 to the effect  that  Ex.B9 cont ract  of sale was 

executed under peculiar circum stances and Ex.B1 pronote clearly rules 

out  the possibilit y of advance being paid under the agreem ent  of sale. 

Sim ilar ly, the m ortgage bond Ex.B2 does not  indicate that  it  has 

anything to do with the cont ract  of sale Ex.B9. I t  was observed that  

the first  defendant  therein took inconsistent  stands, in the sense, he 

claim s that  he obtained a cont ract  of sale and paid m oney as advance 

but  at  the sam e t im e he claim s that  he lent  Rs.10,000/ -  and obtained 

a m ortgage bond and if really there was cont ract  of sale, there was no 

need for defendants 2 and 3 borrowing m oney either under the 

pronote or under the m ortgage bond. So prim a facie,  Ex.B9 cont ract  of 

sale appears to have been brought  into existence subsequent  to the 

term inat ion of tenancy proceedings. 

 

13. Equally categorical are the observat ions of this Court  with 

regard to the possession of the plaint iff on the suit  land. The appeal 

filed against  the dism issal of injunct ion pet it ion would clear ly show 

that  the plaint iff t r ied his best  to prove his possession, which was, 

allegedly, taken under Ex.A1 and when only he becam e unsuccessful 

in the appeal filed against  the dism issal of injunct ion pet it ion,  

he sought  for or was rather forced to seek an am endm ent  in his plaint . 
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14. The order of this Court  in Rev.CMP.No.10697 of 1989 shows 

that  a joint  m em o was filed by the part ies  sat ing that  the defendant , 

who is the first  respondent  herein, was in possession and raised the 

crops for the years 1989-90 and perm ission was given to him  to 

furnish security of Rs.2,500/ -  and take the crops. I t  was recorded that  

the part ies agreed for the suit  to be disposed of with the above term s. 

Hence, the above would go to show that  it  was the first  defendant ,  

who was put  in possession of the suit  land after the term inat ion of ATC 

proceedings. Hence, the averm ent  in the plaint  that  defendants 2 and 

3 being in possession of the suit  property after the com prom ise with 

the tenant  is also a false averm ent  and would once again support  the 

view that  the plaint iff cam e to the Court  with unclean hands, He being 

a party to the joint  m em o filed in the review civil m iscellaneous 

pet it ion, cannot  be expected to aver that  defendants 2 and 3 took 

delivery of the possession of the suit  property. Hence, seen from  any 

angle, neither the averm ents in the plaint  nor the evidence of the 

plaint iff as P.W.1 would reflect  any credibilit y and t rustworthiness, 

which would ent it le him  for an equitable relief of specific perform ance. 

 

15. I n the CMA’s, this Court , though m ade observat ions with regard 

to Ex.B9, observed that  it  is for the t r ial Court  in O.S.No.2 of 1987 to 

decide as to which agreem ent  of sale is genuine and which of it  is 

acted upon. The joint  m em o, filed by the part ies, would only show that  

the first  defendant  was in possession of the suit  property and there 

were bonafides on his part  to seek for appointm ent  of the receiver.  

Hence, the conduct  of the first  defendant  subsequent  to allowing 
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CMA.No.144 of 1987 would only show that  the prim a facie opinion that  

was arr ived at  by this Court  in the above CMA is not  correct . 

 

16. The content ion with regard to interpolat ions in the sale deed is 

also not  m erited. Nowhere does the law require the interpolat ions to 

be init ialed by the scr ibe. I f the t ruth of the contents of the 

docum ents, containing interpolat ions, is proved by other 

circum stances, the docum ent  would not  be vit iated by the sim ple 

reason that  it  contains interpolat ions, which are not  init ialed by the 

scr ibe. The interpolat ions are nevertheless m ade in the sale deed.  

I t  is not  the case of the plaint iff that  they are subsequent  to the 

regist rat ion of the sale deed. Hence, it  has to be understood that  the 

part ies have interpolated the facts only in agreem ent  with each other 

and that  they are not  done for the benefit  of any one party to the sale 

deed. When part ies to the deed are in agreem ent  for the changes in 

the sale deed, there cannot  be any em bargo curtailing their  freedom  to 

m ake such interpolat ions and alterat ions. I n any case, the plaint iff is 

not  a person, who would be prejudiced by such interpolat ions, as he 

has to fall or stand on his own legs. Even if there are no interpolat ions, 

the case of the first  defendant  does not  get  affected. I f as contended 

by the plaint iff that  the sale deed is a fraudulent  docum ent , the part ies 

would not  m ake it  evident  by interpolat ions. Unless they are not  t rue, 

the facts const itut ing the interpolat ions need not  be recited at  all.   

I t  would suffice to m ake a recital that  considerat ion passed, without  

at tem pt ing to explain the m anner in which the considerat ion passed 

and without  leaving any scope for anyone to com m ent  on the 

interpolat ions. 
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17. Let  m e go further to understand the t ruth of the case.  

The defendants 2 and 3 have filed their  writ ten statem ent , though 

thereafter they did not  choose to contest  the suit . But  the probabilit ies 

of the case, if can be gathered from  the pleadings, would also help in 

deciding the suit . The circum stances under which Ex.A1 was executed 

are explained in the writ ten statement  of defendants 2 and 3, which 

seem  to be highly probable. The reasons for which they brought  the 

suit  schedule property for sale, though are different  in Exs.A1, B1 and 

B2, would show there were reasons com pelling them  to sell the suit  

schedule property and when a person is com pelled by num erous 

circum stances to sell the property, it  is possible that  he puts forth 

som e of the circum stances in each of the docum ents. I t  is not  

necessary that  all the circum stances, com pelling him  to go for sale of 

the property, should be recited in each of the docum ents. The contents 

of the writ ten statem ent  would show that  the defendants 2 and 3 

proposed to sell the suit  schedule property and that  they took 

Rs.2,000/ -  from  the first  defendant  and subsequent ly, Rs.3,000/ -  from  

him  on 05.07.1986 and a pronote was executed. The third defendant  

wanted to im prove his business and as he had to discharge the loan 

taken from  the first  defendant  and also because the suit  schedule 

property was not  fetching good incom e, they decided to sell the 

property for a considerat ion of Rs.50,000/ - . The first  defendant  agreed 

for the sam e and the Court  case was also m ent ioned in the agreem ent  

and as the case was not  com ing to an end, a m ortgage deed was 

executed in favour of the first  defendant  and subsequent ly, a sale 

deed was executed in favour of the first  defendant . On the proposal of 

their  tenant , the plaint iff,  who is his father- in- law, cam e forward to 
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purchase the property by paying the sale considerat ion im m ediately 

and the tenant  also undertook to get  the first  defendant  agree for the 

cont ract  with the plaint iff and if,  in any case, the first  defendant  does 

not  agree for the sam e, it  was agreed that  the sam e can be registered 

to the first  defendant . Under the aforesaid facts and circum stances, 

Ex.A1 got  to be executed. 

 

18. The content ions in the writ ten statem ent  becom e probable,  

by the facts that  the m ortgage is m ent ioned in Ex.A1 and that  the 

tenant ,  at tested Ex. A1, by endorsing a false statem ent  of possession 

being delivered to the plaint iff,  knowing fully well that  possession is 

with him . I t  was only the tenant  who was on bet ter term s on the date 

of Ex.A1, by taking the property into a disputed area, by not  vacat ing 

the land and driving the landlords to Court . I t  is probable that  he 

m ight  have been under the im pression that  under the difficult  situat ion 

faced by the first  defendant , he can br ing him  to the term s of Ex.A1 

and thereby assured the plaint iff as such. The plaint iff m ade his false 

statem ent  of possession, so st rong a foundat ion to his case, that  it  

m akes it  diff icult  for him  to eat  his words. His effort  to take off his foot  

from  his earlier  stand on possession, fails, the explanat ion for it  being 

totally irreconcilable with it .  No am ount  of explanat ion offered by him , 

for m aking an am endm ent  at  paragraph 6(A)  of his plaint , would m eet  

the param eters of t ruth.  

 

19. A judgm ent  was rendered by a Division Bench of this Court  in 

CMA.Nos.359 to 362 of 2017 dated 24.10.2017 to which I  am  a party 

and few of the observat ions, touching upon the norm s for grant ing an 

equitable relief, in that  case injunct ion, were m ade by us, by relying 
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on the decisions of the Suprem e Court ,  which are apt  to be noted 

here. They are as under:  

“Lit igants, who com e to Court  with “unclean hands” , are not  

ent it led to be heard on the m erits of their  case. (Am ar  Sin g h  

v . Un ion  o f  I n d ia  [ (2011)  7 SCC 69] .  A lit igant , who at tempts 

to pollute the st ream of just ice, or who touches the pure 

fountain of just ice with tainted hands, is not  ent it led to any 

relief, inter im  or final.  (Am ar  Sin g h ;  Dal ip  Sin g h  v . St at e o f  

U.P. [ (2010)  2 SCC 114] ) .   

 

Lit igants m ust  observe total clar it y and candour in their  

pleadings, especially when it  contains a prayer for injunct ion. A 

prayer for injunct ion, which is an equitable remedy, must  be 

governed by the principles of “uberr im a fides” . (Am ar  Sin g h  

[ (2011)  7 SCC 69) ;  Har i  Nar a in  v . Bad r i  Das  [ (AI R 1963 SC 

1558) ] ;  W elcom e Ho t e l  v . St at e o f  A.P. [ (1983)  4 SCC 575] ;  

G. Nar ay an asw am y  Redd y  v . Gov t . o f  Kar n at ak a  [ (1991)  3 

SCC 261] ;  S.P. Ch en galv ar ay a Naid u  v . Jag an n at h  [ (1994)  

1 SCC 1] ;  A.V. Papay y a Sast r y  v . Gov t . o f  A.P. [ (2007)  4 

SCC 221] ;  Pr est ig e Lig h t s Lt d . v . SBI  [ (2007)  8 SCC 449] ;  

Su n i l  Pod d ar  v . Un ion  Ban k  o f  I n d ia  [ (2008)  2 SCC 326] ;  

K.D. Sh ar m a v . SAI L [ (2008)  12 SCC 481] ;  G. Jay ash r ee v . 

Bh agw an das S. Pat el  [ (2009)  3 SCC 141]  and Dal ip  Sin g h  

[ (2010)  2 SCC 114] . 

 

A plaint iff,  applying ex-parte, com es under a cont ract  

with the Court  that  he will state the whole case fully and fair ly 

to the Court . I f he fails to do that  and the Court  finds, when the 

other party applies to dissolve the injunct ion, that  any m aterial 

fact  has been suppressed or not  properly brought  forward, the 

plaint iff is told that  the Court  will not  decide on the merits;  and, 

as he has broken faith with the Court , the injunct ion m ust  go. 

(Am ar  Sin g h  [ (2011)  7 SCC 69] ;  Cast e l l i  v . Cook f  [ 68 ER 36 

=  (1849)  7 Hare 89] . I f there is an im portant  m isstatem ent , 

Courts should never hesitate to discharge the order at  once, so 

as to impress upon all Suitors, the importance of dealing in 

good faith with the Court  when ex-parte applicat ions are made. 

(Am ar  Sin g h  [ (2011)  7 SCC 69] ;  Rep u b l ic o f  Per u  v . 

Dr ey f u s Br os. &  Co . [ 38 Ch D 348 =  55 LT 802] . 

 



  19 

 

I t  is the rule of the Court , and one which is of the 

greatest  importance to maintain, that  when an applicant  comes 

to the Court , to obtain relief on an ex-parte statem ent ,  

he should m ake a full and fair  disclosure of all m aterial facts—

facts, not  law. He m ust  not  m isstate the law if he can help it—

the Court  is supposed to know the law. But  it  knows nothing 

about  the facts, and the applicant  must  state fully and fair ly the 

facts, and the penalty by which the Court  enforces that  

obligat ion is that , if it  f inds out  that  the facts have not  been 

fully and fair ly stated to it ,  the Court  will set  aside any act ion 

which it  has taken on the faith of the imperfect  statement .  

(Am ar  Sin g h  [ (2011)  7 SCC 69] ;  R. v . Ken sin g t on  I n com e 

Tax  Com m r ., ex  p  Pr in cess d e Po l ig n ac  [ (1917)  1 KB 486 

(CA) ] . 

Suppression of facts by the party against  the 

beneficiary, and prima facie evidence to show that  there is 

t ruth in these allegat ions, would not  ent it le the party to seek 

injunct ion”  

 

20. This is all rem em bered only to rem ind, if not  to tell,  the plaint iff 

that  a decree of specific perform ance cannot  be sought  for unless the 

essent ial condit ion, of being clean, required for seeking such an 

equitable relief, is fulfilled. That  m uch would suffice as the reason for 

dism issing the appeal.  

 

 The points are answered accordingly. 

 

I n the result , the appeal is,  thus, dism issed. As a sequel,   

the m iscellaneous applicat ions, if any pending, shall stand closed. 

There shall be no order as to costs. 

 

__________ 

T. RAJANI , J 
October  30, 2017 

DSK 


