
  

THE HONOURABLE SRI JUSTICE P. KESHAVA RAO 

CRIMINAL PETITION No. 13264 of 2010 

ORDER:  

 Heard  the lea rned  c ounsel for the petitioners as well as 

the lea rned  Pub lic  Prosec utor. 

  

2. The p resent c rimina l petition is filed  by the petitioners/ A-1 

to A-4 to quash the p roc eed ings initia ted  aga inst them in 

C.C.No.1000 of 2009 for the offenc es under Sec tion 32 of the 

Drugs & Cosmetic s Ac t, 1940 for c ontravention of Sec tion 

18(a )(i) r/ w 17 (B)(d ) of Drugs & Cosmetic s Ac t, 1940 

punishab le under Sec tion 27 ( c  ) of the sa id  Ac t on the file of 

the XI Add itiona l Chief Metropolitan Magistra te, 

Sec underabad .   

  

3. The fac ts of the c ase a re tha t orig ina lly the Drugs 

Inspec tor, Ranga Reddy Distric t filed  a  c omp la int on 

25.05.2009 aga inst the petitioners on the ground  tha t they 

c ommitted  the offenc es as sta ted  above.  On 25.10.2007 Sri R. 

Chandra  Sekhar, Assistant Direc tor & Inc harge Drugs Inspec tor, 

Hyderabad  while inspec ting  the sa le p remises of a  lic ensed  

wholesa le shop  M/ s. Sree Veerabhadra  Med ic a l Agenc ies 

p ic ked  up  samp le of a  d rug, Gudc ef Dry Syrup , 30ml 

(c efpodoxime p roxetil for ora l suspension U.S.P.) with ba tc h 

No.MK70305, Mfg . d t.Sep .2007, exp iry d t.Feb .2009, 
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Mft.Lic .No.31/ UA/ SC/ Petitioner-2005, Mfg . by A-4 Firm for the 

purpose of test/ ana lysis.  After fo llowing the p roc edure, the 

sa id  syrup  was sent to the Government Ana lyst, Drugs Control 

Labora tory, Hyderabad . On 07.05.2008 the Assistant Direc tor 

and  in-c harge Drugs Inspec tor rec eived  c ertific a te of 

test/ ana lysis in Form-13 from the Govt. Ana lyst dec la ring  the 

sub jec t d rug as ‘not of standard  qua lity’  for the reason tha t 

the samp le does not c onfirm to the assay for c efpodoxime as 

per labeled  c la im i.e. 30.8mg of c efpodoxime was found  as to 

the labeled  c la im of 50 mg per 5ml.  Therea fter, a  sec ond  

samp le was a lso sent to the Centra l Labora tory.  The Centra l 

Drugs Labora tory, Ca lc utta  had  op ined  tha t the sub jec t d rug 

is not of standard  qua lity as the samp le does not c onfirm to 

USP with respec t to Assay.  Therefore, a  c omp la int was filed  

before the XI Add itiona l Chief Metropolitan Magistra te a t 

Sec underabad .   

  

4. The sa id  c omp la int was taken c ognizanc e and  

numbered  as C.C.No.1000 of 2009.  Aggrieved  by the sa id  

reg istra tion of the c a lendar c ase, the p resent c rimina l petition 

is filed .   

  

5. The lea rned  c ounsel for the petitioners would  c ontend  

tha t a  perusa l of the entire c omp la int will not d isc lose tha t 

petitioners 1 to 3 a re in-c harge of the day today a ffa irs of the 

c ompany and  as suc h, the c omp la int has been filed  aga inst 
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the petitioners 1 to 3 is not ma inta inab le.  He a lso b rought to 

the notic e of the Court about Sec tion 34 of the Drugs and  

Cosmetic s Ac t, whic h is as fo llows: 

"S. 34. OFFENCES BY COMPANIES:-  (1) Where an offenc e under this 

Ac t has been c ommitted by a c ompany every person who at the 

time the offenc e was c ommitted, was in c harge of, and was 

responsib le to the c ompany for the c onduc t of the business of the 

c ompany, as well as the c ompany shall be deemed to be guilty of 

the offenc e and shall be liable to be proc eeded against and 

punished ac c ordingly:  

Provided that nothing c ontained in the sub-sec tion shall render any 

suc h person liable to any punishment provided in this Ac t if he 

proves that the offenc e was c ommitted without his knowledge or 

that he exerc ised all due diligenc e to prevent the c ommission of 

suc h offenc e.  

(2) Notwithstanding anything c ontained in sub- sec tion (1), where 

an offenc e under this Ac t has been c ommitted by a c ompany and 

it is proved that the offenc e has been c ommitted with the c onsent 

or c onnivanc e of or is attributable to any neglec t on the part of, 

any d irec tor, manager, sec retary or other offic er of the c ompany, 

suc h direc tor, manager, sec retary or other offic er shall a lso be 

deemed to be guilty of that offenc e and shall be liable to be 

proc eeded against and punished ac c ordingly. “  

 

6.  To substantia te his c ontention, he relied  on dec ision in 

STATE OF HARYANA v. BRIJ LAL MITTAL AND OTHERS1.  In the 

sa id  c ase, the Apex Court was p leased  to observe as under: 

                                                 
1 1998 (1) ALD (Crl.) 883 (SC) 
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“ It is thus seen that the vic arious liability of a person for being 

prosec uted for an offenc e c ommitted under the Ac t by a c ompany 

arises if a t the materia l time he was in-c harge of and was also 

responsib le to the c ompany for the c onduc t of its business. Simply 

bec ause a person is a d irec tor of the c ompany it does not 

nec essarily mean that he fulfils both the above requirements so as 

to make him liable. Conversely, without being a d irec tor a person 

c an be in-c harge of and responsib le to the c ompany for the 

c onduc t of its business. From the c omplaint in question we, 

however, find that exc ept a bald statement that the respondents 

were d irec tors of the manufac turers, there is no other a llegation to 

indic ate, even prima fac ie, that they were in-c harge of the 

c ompany and also responsib le to the c ompany for the c onduc t of 

its business. 

'So far as the Manager is c onc erned, we are satisfied that from the 

very nature of his duties it c an be safely inferred that he would 

undoubtedly be vic ariously liable for the offenc e, vic arious liability 

being an inc ident of an offenc e under the Ac t. So far as the 

Direc tors are c onc erned, there is not even a whisper not a shred of 

evidenc e nor anything to show, apart from the presumption drawn 

by the c omplainant, that there is any ac t c ommitted by the 

Direc tors from whic h a reasonable inferenc e c an be drawn that 

they c ould a lso be vic ariously liable. In these c irc umstanc es, 

therefore, we find ourselves in c omplete agreement with the 

argument of the High Court that no c ase against the Direc tors 

(ac c used Nos. 4 to 7) has been made out ex fac ie on the 

a llegations made in the c ompla int and the proc eedings against 

them were rightly quashed.'(emphasis supplied)”  



 5 

7. He a lso relied  on dec ision in STATE OF KARNATAKA v. 

PRATAP CHAND AND OTHERS2 and  the relevant portion is as 

under: 

 
"What then does the expression "a person in c harge and 

responsib le for the c onduc t of the affa irs of a c ompany mean"? It 

will be notic ed that the word 'c ompany' inc ludes a firm or other 

assoc iation and the same test must apply to a d irec tor in-c harge 

and a partner of a firm inc harge of a business. It seems to us that in 

the c ontext a person 'in c harge' must mean that the person should 

be in over a ll c ontrol of the day to day business of the c ompany or 

firm. This inferenc e follows from the wording of S. 23C(2). It mentions 

d irec tor, who may be a party to the polic y being followed by a 

c ompany and yet not be in c harge of the business of the c ompany. 

Further it mentions manager, who usually is in c harge of the 

business but not in over-a ll-c harge. Similarly the other offic ers may 

be in c harge of only some part of business. 

The evidenc e in the present c ase shows that it was 

respondent No. 1 and not respondent No. 2 who was in over a ll 

c ontrol of the day to day business of the firm. The sec ond 

respondent is not liable to be c onvic ted merely bec ause he had 

the right to partic ipate in the business of the firm under the terms of 

the Partnership Deed.”  

 

8. Basing on the a foresa id  dec isions, the lea rned  c ounsel 

would  c ontend  tha t the p roc eed ings initia ted  aga inst the 

petitioners 1 to 3 a re liab le to be quashed .  As fa r as petitioner 

No.4 who is A-4 in the c omp la int, it is rep resented  by the 

                                                 
2 AIR 1981 SC 872 
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authorized  signa tory viz. Na ishadh R. Pa tel. The lic ense to 

manufac ture for sa le of the d rugs spec ified  in Sc heduleas ‘C’  

and  C(1) is Tab let, Capsule and  Dry Syrup . In the Column of 

Names Approved  i.e. Competent Tec hnic a l Sta ff for 

manufac turing  of the sub jec t d rug is Na ishadh R. Pa tel.  Even 

in the list of tec hnic a l persons submitted  showing 

manufac turing  department, the name of Na ishadh R. Pa tel is 

mentioned .  Further, even the letter da ted  Sep tember, 2008 

addressed  on beha lf of the 4th petitioner to the Drugs Inspec tor 

a lso would  ind ic a te tha t Na ishadh R. Pa tel is the authorized  

signa tory representing  A-4 Company, vis-à -vis, the sub jec t 

d rug in question.   

  

9. From perusa l of the c ontents of the c omp la int and  

taking into c onsidera tion the submissions made on beha lf of 

the lea rned  c ounsel for petitioners, it is manifest on the fac e of 

the c omp la int as well as the materia l enc losed  thereto tha t 

there is absolutely no whisper about the petitioners 1 to 3 tha t 

they a re inc harge of and  responsib le for the day-to-day a ffa irs 

as well as the c onduc t of the business of the 4th petitioner 

Company.  Admitted ly, when vic a rious liab ility of a  person is to 

be fastened  for being p rosec uted  for an offenc e c ommitted  

under the Ac t by the Company, the basic  ingred ient to show 

prima fac ie c ase is tha t a t the relevant point of time, the 

person a lleged  was inc harge of and  was a lso responsib le for 
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the day today a ffa irs and  c onduc t of the business of the 

Company.  Simp ly bec ause the person is being shown as 

Direc tor of the Company, it w ill not spec ify both the above 

sa id  requirements to make him liab le for p rosec ution.  In  

pa ra  1 and  penultimate para  of the c omp la int simp ly refer 

tha t the petitioners 1 to 3 a re the Direc tors of the Company, 

and  there a re no other a llega tions to ind ic a te a  p rima  fac ie 

c ase tha t they were inc harge and  responsib le for day today 

a ffa irs and  c onduc t of the business of the Company.  Tha t 

being the position, no p rima  fac ie c ase is made out aga inst 

the petitioners 1 to 3/ A-1 to A-3 for the offenc es as a lleged  

supra  aga inst them.  Therefore, the p roc eed ings initia ted  

aga inst the petitioners 1 to 3 a re liab le to be quashed .   

10. Ac c ord ing ly, the c rimina l petition is a llowed  in part 

quashing the p roc eed ings initia ted  aga inst the petitioners 1 to 

3/ A-1 to A-3 in C.C.No.1000 of 2009 for the offenc es under 

Sec tion 32 of the Drugs & Cosmetic s Ac t, 1940 for 

c ontravention of Sec tion 18(a )(i) r/ w 17 (B)(d ) of Drugs & 

Cosmetic s Ac t, 1940 punishab le under Sec tion 27  

(c ) of the sa id  Ac t on the file of the XI Add itiona l Chief 

Metropolitan Magistra te, Sec underabad .  In so fa r as the 

petition aga inst the petitioner No.4 is c onc erned , it is d ismissed .  

However, it is open to the respondents/ c omp la inant to 

p roc eed  aga inst the petitioner No.4/ A-4 represented  by its 

authorized  signa tory Na ishadh R. Pa tel, as per law. 
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 The misc ellaneous petitions, if any, pend ing in this 

c rimina l petition sha ll stand  c losed .  

 

________________________ 

JUSTICE P. KESHAVA RAO 

Date:07.12.2017 

c c m 
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THE HONOURABLE SRI JUSTICE P. KESHAVA RAO 
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