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JUDGMENT:  

 

This appeal is preferred by the New I ndia Assurance Com pany 

Lim ited, respondent  No.2 in O.P.No.581 of 2004, against  the order of 

the I  Addit ional Dist r ict  Judge, Mahabubnagar passed in O.P.No.581 of 

2004 dated 14.12.2006 on the ground that  the dr iver of the offending 

vehicle did not  possess valid dr iving licence, hence, the t r ibunal ought  

to have considered the said fact  and t reated it  as violat ion of the 

condit ion of the policy and dism issed the OP against  the second 

respondent . 

 

2. The driving licence issued to the dr iver of the cr im e vehicle is for 

non- t ransport  vehicle. The vehicle involved in the accident  is an auto 

r ickshaw. Hence, the content ion of the appellant  is that  since the 

dr iver did not  have driving licence to dr iver the auto r ickshaw, which is 

a t ransport  vehicle, the insurance com pany cannot  be m ade liable.  

I n that  regard, the appellant  relied upon the following decisions:  

 I n a decision of the High Court  of Karnataka in M/ S NATI ONAL 

I NSURANCE COMPANY LTD. v . NAGAMMA
1  it  was held that  the 

am endm ent  to the Cent ral Motor Vehicle Rules with effect  from  

28.03.2001 requires a dr iver, who is granted licence to dr ive a light  

m otor vehicle, to possess a licence with specific endorsem ent  to dr ive 

a t ransport  vehicle. 

 But  the Suprem e Court  in S. I YYAPAN v . UNI TED I NDI A 

I NSURANCE CO. LTD.
2  held that  insurer cannot  disown its liabilit y on 

the ground that  although the dr iver was holding a licence to dr ive a 
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light  m otor vehicle but  before dr iving light  m otor vehicle used as 

com m ercial vehicle, no endorsem ent  to dr ive com m ercial vehicle was 

obtained on the dr iving licence. I n any case, it  is the statutory r ight  of 

a third party to recover the am ount  of com pensat ion so awarded from  

the insurer. I t  is for the insurer to proceed against  the insured for 

recovery of the am ount  in the event  there has been violat ion of any 

condit ion of the insurance policy. The Suprem e Court , however, m ade 

the insurance com pany also liable in that  case though there was no 

such endorsem ent . The observat ion of the Suprem e Court  with regard 

to grant ing liberty to the insurer to proceed against  insured is in 

respect  of violat ion, which the Court  considers as m aterial.   

The Suprem e Court  rem inded itself of the them e of the enactm ent  by 

referr ing to a two Judge bench judgm ent  of the Suprem e Court  in 

SKANDI A I NSURANCE CO. LTD. v . KOKI LABEN CHANDRAVADAN  

[ (1987)  2 SCC 654] , wherein it  was observed as hereunder:  

 

“… Learned Judges pointed out  that  the insistence of the 

legislature that  a motor vehicle can be used in a public place 

only if that  vehicle is covered by a policy of insurance is not  for 

the purpose of prom ot ing the business of the insurance 

com pany but  to protect  the m em bers of the com m unity who 

become sufferers on account  of accidents ar ising from  the use 

of m otor vehicles. I t  is pointed out  in the decision that  such 

protect ion would have remained only a paper protect ion if the 

com pensat ion awarded by the courts were not  recoverable by 

the vict ims (or dependants of the vict ims)  of the accident .  

This is the raison d'êt re for the legislature making it  prohibitory 

for motor vehicles being used in public places without  covering 

third-party r isks by a policy of insurance.”         

 

 The principle laid down in the aforesaid decision has been 

following by a three-Judge Bench of this Court  in SOHAN LAL PASSI  
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v . P. SESH REDDY [ (1996)  5 SCC 21] .  By sum m ing up the posit ion, 

the Suprem e Court  observed as follows:   

“The insurer and the insured are bound by the condit ions 

enum erated in the policy and the insurer is not  liable to the 

insured if there is violat ion of any policy condit ion. But  the 

insurer who is made statutorily liable to pay compensat ion to 

third part ies on account  of the cert if icate of insurance issued 

shall be ent it led to recover from the insured the am ount  paid to 

the third part ies, if there was any breach of policy condit ions on 

account  of the vehicle being driven without  a valid driving 

licence. Learned counsel for the insured contended that  it  is 

enough if he establishes that  he made all due enquir ies and 

believed bona fide that  the driver employed by him  had a valid 

driving licence, in which case there was no breach of the policy 

condit ion. As we have not  decided on that  content ion it  is open 

to the insured to raise it  before the Claim s Tribunal.  

I n the present  case, if the I nsurance Company succeeds in 

establishing that  there was breach of the policy condit ion,  

the Claims Tribunal shall direct  the insured to pay that  amount  

to the insurer. I n default  the insurer shall be allowed to recover 

that  am ount  (which the insurer is directed to pay to the 

claimant  third part ies)  from  the insured person.”  

 

 The observat ions of the Suprem e Court  in NATI ONAL 

I NSURANCE CO. LTD. v . SW ARAN SI NGH  [ (2004)  3 SCC 297]  were 

also reiterated by the Suprem e Court  in the above decision wherein it  

observed as under:  

“4 7 .  I f a person has been given a licence for a part icular type 

of vehicle as specified therein, he cannot  be said to have no 

licence for driving another type of vehicle which is of the sam e 

category but  of different  type. As for example, when a person is 

granted a licence for dr iving a light  m otor vehicle, he can drive 

either a car or a jeep and it  is not  necessary that  he must  have 

driving licence both for car and jeep separately.”   

 

4. I n the light  of the above observat ions, the type of the vehicle 

and the licence granted, in this case, have to be exam ined.  
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The vehicle, as already stated, is a passenger carrying auto r ickshaw 

and the licence granted is for non- t ransport  vehicle. The definit ion of 

various vehicles is given under Sect ion 2 of the Motor Vehicles Act , 

1988 ( for short  ‘the Act ’)  but  non- t ransport  vehicle is not  defined 

under the Act .  The t ransport  vehicle is defined to m ean a public 

service vehicle, a goods carr iage, an educat ional inst itut ion bus or a 

pr ivate service vehicle. Public service vehicle is defined to m ean any 

m otor vehicle used or adapted to be used for the carr iage of 

passengers for hire or reward and includes a m axicab, a m otorcab, 

cont ract  carr iage and stage carr iage. A pr ivate service vehicle m eans a 

m otor vehicle const ructed or adapted to carry m ore than six persons 

excluding the dr iver and ordinarily used by or on behalf of the owner 

of such vehicle for the purpose of carrying persons for, or in 

connect ion with, his t rade or business otherwise than for hire or  

rewards but  does not  include a m otor vehicle used for public purposes. 

 

5. Hence, by vir tue of the above, the auto r ickshaw falls under the 

category of public service vehicle and in turn t ransport  vehicle.  

Thus, the understanding that  com es out  of the com bined reading of 

the above definit ions would m ean that  passenger carrying vehicle, 

which is like the one involved in this case, requires a dr iver, who is in 

possession of a licence to dr ive a non- t ransport  vehicle, to get  a 

specific endorsem ent  on the dr iving licence, perm it t ing him  to dr ive a 

t ransport  vehicle. Hence, it  can be considered as a violat ion,  

which would ent it le the insurer to recover the am ount  from  the insured 

after sat isfying the award.  
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I n the result , the civil m iscellaneous appeal is allowed in part  

holding that  the appellant  is liable to sat isfy the award and is ent it led 

to proceed against  the insured for recovery of the am ount .  

As a sequel, the m iscellaneous applicat ions pending, if any, shall stand 

closed. There shall be no order as to costs. 

__________ 

T. RAJANI , J 

February 3, 2017 
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