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THE HON’BLE SRI  JUSTI CE V. RAMASUBRAMANI AN 

&  

THE HON’BLE SMT JUSTI CE T. RAJANI  

W RI T PETI TI ON No .4 1 5 9 4  o f  2 0 1 5  

ORDER:  (Per Hon’ble Sm t . Just ice T. Rajani)  

Scorned by the slip caused by the m inute short fall of service, 

for the applicat ion of the circular of the High Court  dated 06.01.2004, 

(herein after referred to as “ the circular” )  direct ing to recruit  the full 

t im e and part  t im e Masalchies, who have put  in m ore than 15/ 10/ 5 

years of service in their respect ive units for recruitm ent  to the posts of 

At tenders, the pet it ioner, who is also a part  t im e m asalchie, 

com es before us by way of this wr it  pet it ion, seeking for such 

recruitm ent  as an Office Subordinate. His long wait  of all these 

seventeen long years, since the date of the circular, with a hope that  

history would repeat , did not  fetch him  any benefit  of the like, 

which sim ilar ly placed em ployees earlier had. 

2. Pet it ioner was appointed as part  t im e m asalchie on 31.07.1999

and has been working as such since then and also as on the date of 

the circular of the High court  issued in the year 2004. Pet it ioner would 

have becom e eligible for recruitm ent  as office subordinate under the 

said circular but  for the shortage of few m onths to com plete five years 

of service. He then m ade a representat ion to the High Court  on 

11.05.2015 stat ing that  there is a post  of office subordinate vacant  in 

the Court  of Special Judge for Econom ic Offences and he sought  for 

relaxat ion of age, to becom e eligible for being appointed in the said 

vacancy. Pet it ioner st ill awaits reply from  the High Court . Not  being 

successful in the said at tem pt , the pet it ioner seeks to go under the 

circular dated 06.01.2004 drawing com parison with another em ployee, 
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who, he alleges, was recruited under the said circular, even after the 

date for the applicat ion of the circular has expired.  

 

3. One M. Srinivasulu, part  t im e m asalchie, was recruited as an 

at tender by relaxing his age, by vir tue of the proceedings of the High 

Court  dated 12.05.2009. Under an im pression that  since the direct ion 

was given on 09.04.2009, by which date this pet it ioner also becam e 

eligible by com plet ing his five years of service as part  t im e m asalchie, 

the pet it ioner contends that  he also is eligible for such recruitm ent . 

But  a reading of the relevant  m aterial on record shows that , after the 

High Court  issued the circular dated 06.01.2004, unit  heads of various 

units forwarded the nam es of part  t im e m asalchies and the process of 

approving the said m asalchies to be recruited under the circular was 

taken up by the High Court  and the direct ion for appointm ent  of said 

M. Srinivasulu is a consequence of such considerat ion. A list  of 39 

m asalchies was approved by the High Court  and M. Srinivasulu is one 

candidate in the list , figuring at  Sl.No.38. Hence, the understanding of 

the pet it ioner that  M. Srinivasulu was appointed subsequent  to the 

said circular is m isconceived and no parity can be drawn between 

them . 

 

4. The vexed issue of appointm ent  of m asalchies into regular 

service cam e up before the Suprem e Court  in several cases.  

The High Court  of Allahabad in KRI SHNA PRSAD v . STATE OF 

UTTAR PRADESH
1  observed that  Art icles 14 and 16 of the 

Const itut ion of I ndia have been considered by the Const itut ion Bench 

of the Suprem e Court  in SECRETARY, STATE OF KARNATAKA v . 

UMA DEVI  [ (2006)  4 SCC 44]  and subsequent ly in the case of STATE 

                                                 
1
 LAWS (ALL) 2011 8 21  
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OF BI HAR v . UPENDRA NARAYAN SI NGH  [ JT 2009 (4)  SC 577]   

in detail with reference to the appointm ent  of the Daily Wager, ad hoc 

and tem porary appointm ent . The Suprem e Court  in UPENDRA 

NARAYAN SI NGH’s  case observed that  the equalit y clause enshrined 

in Art icle 16 of the Const itut ion of I ndia m andates that  every 

appointm ent  to a public post  or office should be m ade by way of open 

advert isem ent  so as to enable all eligible persons to com pete for 

select ion on m erit .  The Suprem e Court  observed as under:  

“Art icle 14 is the genus while Art icle 16 is a species. 

Art icle 14 declares that  the State shall not  deny any 

person equality before law or equal protect ion of the laws 

within the terr itory of I ndia. Art icle 16 gives effect  to the 

doct r ine of equality in all m at ters relat ing to public 

em ploym ent . Art icle16 em bodies the fundam ental 

guarantee that  there shall be equality of opportunity for  

all cit izens in m at ters relat ing to em ploym ent  or 

appointm ent  to any office under the State. No cit izen 

shall eb ineligible for or discr im inated against  irrespect ive 

of any em ploym ent  or office under the State on the 

grounds of religion, race, caste, sec, descent , place of 

bir th, residence or any of them . Though, enacted as a 

dist inct  and independent  fundam ental r ight , because of it s 

great  im portance as a pr inciple ensuring equality of 

opportunity in public em ploym ent  which is so vital to the 

building up of the new classless egalitar ian society 

envisaged in the Const itut ion, The basic pr inciple which, 

therefore, inform s both Arts. 14 and 16 is equality and 

inhibit ion against  discr im inat ion. Now, what  is the content  

and reach of this great  equalising pr inciple? I t  is a 

founding faith, to use the words of Bose J., "a way of 

life" , and it  m ust  not  be subjected to a narrow pedant ic or 

lexicographic approach. We cannot  countenance any 

at tem pt  to t runcate its all-em bracing scope and m eaning, 

for to do so would be to violate its act ivist  m agnitude. 

Equality is a dynam ic concept  with m any aspects and 
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dim ensions and it  cannot  be "cr ibbed cabined and 

confined" within t radit ional and doct r inaire lim its. From  a 

posit iv ist ic point  of view, equalit y is ant ithet ic to 

arbit rar iness. I n fact  equality and arbit rar iness are sworn 

enem ies;  one belongs to the rule of law in a republic 

while the other, to the whim  and caprice of an absolute 

m onarch. Where an act  is arbit rary it  is im plicit  in it  that  

it  is unequal both according to polit ical logic and 

const itut ional law and is therefore violat ive of Art icle 14, 

and if it  affects any m at ter relat ing to public em ploym ent , 

it  is also violat ive of Art icle 16. Art icles 14 and 16 st r ike 

at  arbit rar iness in State act ion and ensure fairness and 

equality of t reatm ent .”  

  

 The Allahabad High Court  referred to a decision of the Suprem e 

Court  in ARUN KUMAR NAYAK v . UNI ON OF I NDI A  [ (2006)  8 SCC 

111) , wherein the Suprem e Court  observed as under:  

“This Court  in Visweshwara Rao,  therefore, held that  

int im at ion to the em ploym ent  exchange about  the 

vacancy and candidates sponsored from  the em ploym ent  

exchange is m andatory. This Court  also held that  in 

addit ion and consistent  with the pr inciple of fair  play, 

just ice and equal opportunity, the appropriate departm ent  

or establishm ent  should also call for the nam es by 

publicat ion in the newspapers having wider circulat ion, 

announcem ent  on radio, television and em ploym ent  news 

bullet ins and consider all the candidates who have 

applied. This view was taken to afford equal opportunity 

to all the eligible candidates in the m at ter of em ploym ent . 

The rat ionale behind such direct ion is also consistent  with 

the sound public policy that  wider the opportunity of the 

not ice of vacancy by wider publicat ion in the newspapers, 

radio, television and em ploym ent  news bullet in, the 

bet ter candidates with bet ter qualificat ions are at t racted, 

so that  adequate choices are m ade available and the best  

candidates would be selected and appointed to subserve 

the public interest  bet ter."    
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 The Suprem e Court  also further observed as under:  

“Notwithstanding the basic m andate of Art icle 16 that  

there shall be equality of opportunity for all cit izens in 

m at ters relat ing to em ploym ent  for appointm ent  to any 

office under the State. The spoil system  which prevailed 

in Am erica in 17th and 18th centuries has spread its 

tentacles in various segm ents of public em ploym ent  

apparatus and a huge illegal em ploym ent  m arket  has 

developed in the count ry adversely affect ing the legal and 

const itut ional r ights of lakhs of m eritor ious m em bers of 

younger generat ion of the count ry who are forced to seek 

intervent ion of the court  and wait  for j ust ice for years 

together. However, the hope and expectat ion of the 

fram ers of the Const itut ion that  after independence every 

cit izen will get  equal opportunity in the m at ter of 

em ploym ent  or appointm ent  to any office under the State 

and m em bers of civil services would rem ain com m it ted to 

the Const itut ion and honest ly serve the people of this 

count ry have been belied by what  has actually happened 

in last  four decades.”   

 

The observat ions also cam e with regard to the appointm ent  of 

lower st rata of the civil services and the scenario of appointm ent  to 

lower st rata is considered to be worst . The relevant  observat ions of 

the Suprem e Court  are as under:  

 

“… Those who have been bestowed with the power to 

m ake appointm ent  on Class I I I  and Class I V posts have 

by and large m isused and abused the sam e by violat ing 

relevant  rules and inst ruct ions and have indulged in 

favourit ism  and nepot ism  with im punity result ing in total 

negat ion of the equality clause enshr ined in Art icle 16 of 

the Const itut ion. Thousands of cases have been filed in 

the Courts by aggrieved persons with the com plaints that  

appointm ent  to Class I I I  and Class I V posts have been 

m ade without  issuing any advert isem ent  or sending 

requisit ion to the em ploym ent  exchange as per the 
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requirem ent  of the 1959 Act  and those who have links 

with the party in power or polit ical leaders or who could 

pull st r ings in the power corr idors get  the cake of 

em ploym ent . Cases have also been filed with the 

com plaints that  recruitm ent  to the higher st rata of civil 

services m ade by the Public Service Com m issions have 

been affected by the virus of spoil system  in different  

dim ensions and select ions have been m ade for 

considerat ions other than m erit .   

 

I n State of Haryana v. Piara Singh [ (1992)  4 SCC 118] ,  

this Court  reiterated that  appointm ent  to the public posts 

should ordinarily be m ade by regular recruitm ent  through 

the prescribed agency and that  even where ad hoc or 

tem porary em ploym ent  is necessitated on account  of the 

exigencies of adm inist rat ion, the candidate should be 

drawn from  the em ploym ent  exchange and that  if no 

candidate is available or sponsored by the em ploym ent  

exchange, som e m ethod consistent  with the requirem ents 

of Art icle 14 of the Const itut ion should be followed by 

publishing not ice in appropriate m anner calling for 

applicat ions and all those who apply in response thereto 

should be considered fair ly, but  proceeded to observe 

that  if an ad hoc or tem porary em ployee is cont inued for  

a fair ly long spell,  the authorit ies are duty bound to 

consider his case for regular izat ion subject  to his fulfilling 

the condit ions of eligibilit y and the requirem ent  of 

sat isfactory service.”  

 

5. The concern of the Suprem e Court  was about  the tem porary 

appointm ents being m ade through back doors, defeat ing the r ights of 

the other eligible persons. But  the other side of the coin com es to our 

vision. The m asalchies, who are appointed 5, 10, 15 years ago,  

were absorbed as regular at tenders by vir tue of the circular of the 

High Court , which goes to show that  they could not  be regular ized 

im m ediately, after their appointm ent  and they were not  regular ized 
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before five years. That  would im ply that  the services of the pet it ioner 

and sim ilar ly placed m asalchies were required by the Courts as an 

exigency and that  they were not  necessarily brought  in through 

backdoors with an intent ion to get  their  ent ry first  and regular ise their  

services later. I f they had the favour of the em ployer, they would not  

have been m ade to wait  for so m any long years without  regular isat ion.  

The efficiency of the cont ract  em ployees was recognised by the High 

Court  of Allahabad in the decision supra and observed as follows:  

“ I n the present  scenario of Globalisat ion and Econom ic 

growth, the execut ion of work by engaging the persons 

on cont ractual basis, daily basis and part  t im e basis has 

becom e well recognised system  and its results are m ore 

product ive, efficient  and econom ical.”  

 

The const itut ionalit y of such appointm ents is spelled in the 

following lines:  

“Having regard to the financial aspects the Cent ral 

Government , State Government  and their inst rumentalit ies 

have r ight  to engage daily wagers on the agreed wages, on 

cont ractual basis, ad hoc and temporary basis and there is no 

prohibit ion in the Const itut ion or under any law of the land. 

However, their appointment  should be in accordance to law.”  

 

6. Merely because the m asalchies were not  appointed by following 

the procedure prescribed for the post  into which they are absorbed,  

it  cannot  be said in all cases, that  their  init ial appointm ent  itself was 

with ulter ior m ot ive. The penury of the pet it ioner and the likes m ay be 

one of the reasons for them  to accept  the em ploym ent  with m eagre 

wages. But , however, our sym pathies to the pet it ioner, who has 

worked in the sam e capacity, with m eagre wages, for several years, 

do not  perm it  us to apply the circular to the pet it ioner as it  is only 

issued as one t im e m easure, as is m ade clear by the circular of the 
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High Court  dated 26.07.2014 by the words that  the circular is only one 

t im e arrangem ent  and would be applicable to the exist ing incum bents 

as on the date of the circular. 

 

7. How peaceful would the society be if the State can provide 

em ploym ent  to all the needy persons, with wages sufficient  enough to 

sustain their  lives with dignity, we m use. With that  thought ,  we can 

only recom m end to the High Court  to consider the case of the 

pet it ioner and other sim ilar ly placed em ployees and to explore the 

possibilit y and feasibilit y of  issuing  a circular  sim ilar to the circular 

issued earlier. 

 

 The writ  pet it ion is disposed of.  Consequent ly, pending 

m iscellaneous applicat ions, if any, shall stand closed.  There shall be 

no order as to costs. 

 

_____________________ 

V. RAMASUBRAMANI AN, J 

 

 

 

__________ 

T. RAJANI , J 
October 11, 2017 

DSK 


