
 

                                                                                   

HON'BLE SRI JUSTICE G. SHYAM PRASAD  

M.A.C.M.A. No. 945 of 2010 

AND 

CROSS OBJECTIONS(SR) No.1401 of 2011 

 

COMMON JUDGMENT:  

 

 Sinc e both the matters a rise out of the same ac c ident, they a re 

being d isposed  of by way of c ommon judgment. 

2. M.A.C.M.A.No.945 of 2010 is filed  by the appellant-The New Ind ia  

Insuranc e Company Limited  aggrieved  by the order da ted  08.03.2010 

passed  in MVOP No.1414 of 2006 by the Cha irman, Motor Ac c idents 

Cla ims Tribuna l-c um- Distric t Judge, Visakhapa tnam. 

3. Cross-ob jec tions (SR) No. 1401 of 2010 is filed  by the c la imants 

aggrieved  by the order da ted  08.03.2010 passed  in MVOP No.1414 of 2006 

by the Cha irman, Motor Ac c idents Cla ims Tribuna l-c um- Distric t Judge, 

Visakhapa tnam. 

4. For sake of c onvenienc e, the pa rties a re referred  as they were 

a rrayed  before the Tribuna l. 

5. Heard  the lea rned  c ounsel for the c la imants and  the lea rned  

c ounsel for the respondents. 

6. MVOP No.1414 of 2006 was filed  by the c la imants under Sec tion 166 

of the Motor Vehic les Ac t, c la iming c ompensa tion of Rs.12,00,000/ - on 

ac c ount of dea th of dec eased  Kommoju Venka teshwar Rao, aged  45 

years  in a  motor vehic le ac c ident oc c urred  on 28.04.2006.  The Tribuna l 

awarded  c ompensa tion of Rs.2,70,000/ -. 
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7. The appellant-Insuranc e Company aggrieved  by the exc essive 

quantum of c ompensa tion, has p referred  the above appea l. 

8. The c la imants filed  the above c ross ob jec tions aggrieved  by the 

find ings of the Tribuna l sta ting  tha t the c ompensa tion awarded  by it, is not 

adequa te.  

9. The b rief fac ts of the c ase a re tha t on 28.04.2006 a t about 10.30 

a .m. while the dec eased  Kommoju Venka teshwar Rao was going towards 

Madd ilapa lem junc tion, one trekker jeep  bearing  No.AP-31-U-6063 d riven 

in a  rash and  neg ligent manner, dashed  aga inst him.  He rec eived  injuries 

and  d ied .  He was 45 years old  and  was ea rning  Rs.10,000/ - per moth by 

the da te of the ac c ident.  The appellants being dependants have 

c la imed  c ompensa tion of R.12 lakhs on ac c ount of his dea th aga inst the 

1st respondent, owner and  the 2nd  respondent-insurer of the c rime vehic le.  

10. The 1st respondent filed  c ounter denying his liab ility and  a lso 

quantum of c ompensa tion.    

11. 2nd  respondent a lso filed  c ounter sta ting  tha t the d river of the 

offend ing vehic le was not having va lid  d riving  lic enc e.  The d river had  

d riving  lic enc e to d rive light motor vehic le whic h is  non transport vehic le.   

It is c ontended  tha t a t the time of the ac c ident, he was d riving  light motor 

vehic le, a  non transport vehic le, therefore, the insuranc e c ompany is not 

liab le to pay the c ompensa tion.   

12. Inter a lia , the c la imants’  c ontention is tha t, the Tribuna l has not 

g ranted  adequa te c ompensa tion in the matter.  The sa la ry of the 

dec eased  was taken as Rs.3,000/ - per month when the dec eased  worked  

as mec hanic  in A.P.S.R.T.C., Visakhapa tnam Depot, was d rawing 

Rs.8,790/ -, and  with deduc tions to a  tune of Rs.4,838/ -.  The net sa la ry 

d rawn by him as on 3.07.87 was Rs.3,951/ -.  The Tribuna l in sp ite of the 

sa la ry c ertific a te, has taken his sa la ry as Rs.3,000/ - per month. 
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13. It is c ontended  by the lea rned  c ounsel for the appellants tha t the 

Tribuna l ought to have taken the sa la ry of Rs.6,000/ - per month, for the 

purpose of c a lc ula tion. 

14. In this regard , no a rguments were advanc ed  by the respondents in 

respec t of the sa la ry. In view of the fac t tha t the dec eased  was an 

employee of A.P.S.R.T.C. working  as mec hanic  and  d rawing sa la ry of 

Rs.8,790/ -, a  minimum of Rs.6,000/ - per month c an be taken in sp ite of the 

deduc tion of Rs.4,838/ - is there.  Therefore, an amount of Rs.6,000/ - is 

taken keep ing in view the future p rospec ts of the dec eased  if he was 

a live.  The dec eased  was 51 years old  by the da te of the ac c ident.  The 

dec eased  was sa id  to be 51 years old  as per the post mortem 

examina tion report.  Therefore, the sa la ry of the dec eased  c an be taken 

a t Rs.6,000/ - per month, as suggested  by the lea rned  c ounsel for the 

c la imants. 

15. The Tribuna l has deduc ted  1/ 3rd  of it towards persona l and  living  

expenses of the dec eased .  Keep ing in view, the assistanc e of the family 

whic h is c onsisting  of nearly four members, 1/ 4th  c an be taken instead  of 

1/ 3rd  whic h would  meet the ends of justic e.  

16. As per Smt. Sarla Verma and others Vs. Delhi Transport Corporation 

and another, the multip lier app lic ab le to the age of the dec eased  a t 51 

years is 9.  The monthly inc ome of the dec eased  is taken a t Rs.6,000/ -per 

month, the annua l inc ome of the dec eased  would  be Rs.72,000/ -, a fter 

deduc ting 1/ 4th of it, the c ontribution to the family c omes to Rs.4,500/ - x 12 

=Rs.54,000/ - per annum.  The c ompensa tion payab le to the c la imants 

c omes to Rs.4500/ - x 12 x 9 = Rs4,86,000/ -. 

17. It is submitted  tha t an amount of Rs.15,000/ - was awarded  towards 

c onsortium besides award ing  a  sum of Rs.15,000/ - under non-pec unia ry 

damages.  
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18. Learned  c ounsel for the c la imants, by p lac ing relianc e of pa ra  39 of 

the dec ision of the Apex Court in Kishan Gopal v. Lala1, submitted  tha t the 

Tribuna l awarded  inadequa te c ompensa tion and  sought for 

enhanc ement of the same. Para  39 of the sa id  dec ision reads as under: 

“ 39. In view of the a foresa id  reasons, it would  be just and  

reasonab le for us to take his notiona l inc ome a t Rs.30,000/ - and  

further taking  the young age of the pa rents, namely the mother 

who was about 36 years old , a t the time of ac c ident, by app lying 

the lega l p rinc ip les la id  down in the c ase of Sarla  Verma v. Delhi 

Transport Corpora tion {(2009) 6 SCC 121}, the multip lier of 15 c an 

be app lied  to the multip lic and . Thus, 30,000 x 15 = 4,50,000 and  

50,000/ - under c onventiona l heads towards loss of love and  

a ffec tion, funera l expenses, last rites as held  in Kera la  SRTC v. 

Susamma Thomas {(1994) 2 SCC 176, whic h is referred  to in La ta  

Wadhwa c ase {(2001) 8 SCC 197} and  the sa id  amount under the 

c onventiona l heads is awarded  even in rela tion to the dea th of 

c hild ren between 10 to 15 years old . In this c ase a lso we award  

Rs.50,000/ - under c onventiona l heads. In our view, for the 

a foresa id  reasons the sa id  amount would  be fa ir, just and  

reasonab le c ompensation to be awarded  in favour of the 

appellants.”  

 

19.   In view of the dec ision of the Apex Court reported  in Kishan Gopal 

v. Lala , under c onventiona l heads towards loss of love and  a ffec tion and  

funera l expenses, an amount of Rs.50,000/ - is awarded  to the c la imants. 

20. On c onsidera tion of the evidenc e, the c ompensa tion awarded  by 

the Tribuna l is enhanc ed  to Rs.5,36,000/ - with p roportiona te c osts and  

interest a t 7.5% per annum from the da te of the petition till rea liza tion.  

21. The lea rned  c ounsel for the insuranc e c ompany a rgued  tha t the 

d river of the c rime vehic le was not having  va lid , and  effec tive d riving  

lic enc e.  The d river was having a  d riving  lic enc e to d rive only a  light motor 

vehic le; whereas the d river has d riven a  transport vehic le. 

                                                 
1
 (2014) 1 SCC 244 
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22. The lea rned  c ounsel for the c la imants submitted  tha t the d river of 

the c rime vehic le is having lic enc e to d rive heavy goods vehic le and  a lso 

LMV, but he was not having lic enc e to d rive the motor c yc le with gear.  It 

is c ontended  tha t the find ing of the Tribuna l is inc orrec t in the light of the 

dec ision rendered  in S.Iyyapan vs M/ S United India Insuranc e2.  

23. It is c ontended  tha t the find ing of the Tribuna l is inc orrec t in the light 

of the dec ision rendered  in Iyyappan c ase wherein in pa ras 16, 17 and  18, 

it was held  as under: 

16. In the c ase of National Insuranc e Company Ltd. v. 

Annappa Irappa Nesaria a lias Nesaragi and Others, 2008 (3) 

SCC 464, the vehic le involved in the ac c ident was a 

matador having a goods c arriage permit and was insured 

with the insuranc e c ompany. An issue was ra ised that the 

driver of the vehic le d id not possess an effec tive driving 

lic enc e to drive a transport vehic le. The Tribunal held that the 

driver was having a valid driving lic enc e and allowed the 

c la im. In appeal filed by the insuranc e c ompany, the High 

Court d ismissed the appeal hold ing that the c la imants are 

third parties and even on the ground that there is violation of 

terms and c onditions of the polic y the insuranc e c ompany 

c annot be permitted to c ontend that it has no liability. This 

Court after c onsidering the relevant provisions of the Ac t and 

definition and meaning of light goods c arriage, light motor 

vehic les, heavy goods vehic les, finally c ame to c onc lusion 

that the driver, who was hold ing the lic enc e duly granted to 

drive light motor vehic le, was entitled to drive the light 

passenger c arriage vehic le, namely, the matador. This Court 

observed as under: 

“ 20. From what has been notic ed hereinbefore, it is evident 

that “ transport vehic le”  has now been substituted for 

“ medium goods vehic le”  and “ heavy goods vehic le” . The 

light motor vehic le c ontinued, at the relevant point of time to 

c over both “ light passenger c arriage vehic le”  and “ light 

goods c arriage vehic le” . A driver who had a valid lic enc e to 

drive a light motor vehic le, therefore, was authorized to drive 

a light goods vehic le as well.”  

                                                 
2
 (2013) 7 SCC 62 
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17. The heading “ Insuranc e of Motor Vehic les against Third  

Party Risks”  g iven in Chapter XI of the Motor Vehic les Ac t, 

1988 (Chapter VIII of 1939 Ac t) itself shows the intention of 

the legislature to make third party insuranc e c ompulsory 

and to ensure that the vic tims of ac c ident arising out of use 

of motor vehic les would be able to get c ompensation for the 

death or injuries suffered. The provision has been inserted in 

order to protec t the persons travelling in vehic les or using the 

road from the risk attendant upon the user of the motor 

vehic les on the road. To overc ome this ugly situation, the 

legislature has made it obligatory that no motor vehic le shall 

be used unless a third party insuranc e is in forc e. 

18. Reading the provisions of Sec tions 146 and 147 of the 

Motor Vehic les Ac t, it is evidently c lear that in certa in 

c irc umstanc es the insurer’s right is safeguarded but in any 

event the insurer has to pay c ompensation when a valid  

c ertific ate of insuranc e is issued notwithstanding the fac t that 

the insurer may proc eed against the insured for rec overy of 

the amount. Under Sec tion 149 of the Motor Vehic les Ac t, the 

insurer c an defend the ac tion inter a lia  on the grounds, 

namely, (i) the vehic le was not driven by a named person, 

(ii) it was being driven by a person who was not having a 

duly granted lic enc e, and (iii) person driving the vehic le was 

disqualified to hold and obtain a driving lic enc e. Henc e, in 

our c onsidered opinion, the insurer c annot d isown its liability 

on the ground that a lthough the driver was hold ing a lic enc e 

to drive a light motor vehic le but before driving light motor 

vehic le used as c ommerc ia l vehic le, no endorsement to 

drive c ommerc ia l vehic le was obtained in the driving 

lic enc e. In any c ase, it is the statutory right of a third party to 

rec over the amount of c ompensation so awarded from the 

insurer. It is for the insurer to proc eed against the insured for 

rec overy of the amount in the event there has been violation 

of any c ondition of the insuranc e polic y.”  

 

24. In IYYAPPAN c ase, the d river was hold ing  lic enc e to d rive light 

motor vehic le.  The vehic le in question was a  Mahind ra  Maxi Cab in tha t 

c ase.  The Apex Court held  tha t merely bec ause the d river d id  not get 

any endorsement in the d riving  lic enc e to d rive the Mahind ra  Maxi Cab  
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whic h is a  LMV, the High Court c annot held  tha t the insurer is not liab le to 

pay c ompensa tion.   

25. In the light of the c ase in Iyyappan, if the d river of the c rime vehic le 

is possessing a  va lid  d riving  lic enc e to d rive one type of vehic le, there 

need  not be any endorsement for d riving  another type of vehic le.  On 

tha t g round , the liab ility of the insuranc e c ompany c annot be 

exonera ted .  In tha t c ase, the Tribuna l ordered  pay and  rec overy.  The 

ra tio in the c ase of Iyyappan is app lic ab le to the fac ts of the p resent 

c ase. 

26. The dec eased  is a  third  pa rty to the insuranc e polic y.  The insuranc e 

polic y is made for the c rime vehic le by its owner, Therefore, the owner as 

well as the insurer a re liab le to pay the c ompensa tion in this ma tter.  It is 

for the insurer to p roc eed  aga inst the insured  for rec overy of the amount. 

27. Therefore, in the light of the dec ision rendered  in the c ase of 

Iyyappan, the liab ility of the insuranc e c ompany c annot be exonera ted .  

The insurer c an be ordered  to pay and  rec over the same from the owner 

of the vehic le.  Therefore, the find ing of the tribuna l in this regard  is liab le 

to be set aside.  Keep ing in view, the ra tio la id  down in the dec ision of 

Iyyappan c ase, the pay and  rec overy is ordered  aga inst the insuranc e 

c ompany. 

28. In the result, M.A.C.M.A.No.945 of 2010 filed  by the insuranc e 

c ompany is pa rtly a llowed .  The find ing  of the Tribuna l d irec ting  the 

Insuranc e Company to pay the c ompensa tion amount awarded  jointly 

and  severa lly is set aside and  the Insuranc e Company is d irec ted  to pay 

the c ompensa tion amount to the c la imants a t the first instanc e and  

rec over the same from the owner of the c rime vehic le. 

29.  Cross-objec tions (SR) No.1401 of 2011 filed  by the c la imants is a lso 

pa rtly a llowed .  The c ompensa tion awarded  by the Tribuna l a t 
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Rs.2,70,000/ - is enhanc ed  to Rs.5,36,000/ - lakhs (Rupees five lakhs thirty six 

thousand only) with interest a t 7.5% per annum from the da te of the 

petition till rea liza tion, with p roportiona te c osts.  The Insuranc e Company is 

d irec ted  to deposit the sa id  c ompensa tion amount within two months 

from the da te of the rec eip t of the c opy of this order a t the first instanc e 

and  rec over the same from the owner of the c rime vehic le. On suc h 

deposit, the appellants a re permitted  to withd raw the sa id  c ompensa tion 

amount.  

 As a  sequel, misc ellaneous petitions, if any, pend ing in both the 

appea ls sha ll stand  c losed .   

     ____________________ 

                                                                                            G. SHYAM PRASAD, J 

Date:16.02.2017. 

c c m 
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