
 

 

HON'BLE SRI JUSTICE M. SATYANARAYANA MURTHY 

CIVIL REVISION PETITION  No.428 of 2014  

ORDER:   

This Civil Revision Petition under Sec tion 227 of the Constitution of 

Ind ia  is filed  c ha lleng ing the Order d t.29.08.2012 in I.A.No.754 of 2012 in 

O.S.No.809 of 2001 passed  by the I Senior Civil Judge, City Civil Court, 

Hyderabad  whereby Sri K. Pradeep  Kumar is appointed  as c ommissioner 

to loc a lize and  loc a te the suit sc hedule p roperty bearing  No.21-2-630 

admeasuring  74 sq . ya rds situa ted  a t Urdu Shareef, Pa tterga tti, 

Hyderabad  as per the reg istered  sa le deed , d t.08.09.1975 with the help  of 

surveyor. 

2. The petitioner was the first defendant before the tria l Court. The 

petitioner/ first defendant filed  app lic a tion under Order XXVI Rule 9 of CPC 

read  with sec tion 151 of CPC to appoint advoc a te-c ommissioner a lleg ing 

tha t the petitioner before the tria l c ourt was a lone interested  in the matter 

sinc e the other defendants rema ined  ex parte  and  he is the c ustod ian of 

wakf p roperty known as Takia  Kawd i Shah Saheb  bearing  No.21-2-629 

admeasuring  462.8 sq . ya rds situa ted  a t Urdu Shareef, Pa tterga tti, 

Hyderabad  whic h is under d irec t management of the petitioner and  

every year Fa theha  and  Urs-e-shareef is performed  a t the sa id  Takia  Kawd i 

Shah Saheb , but the respondents herein a re trying  to interfere illega lly 

without any right and  title to c rea te obstac les in performing Fa theha  and  

Urs-e-shareef, but c ould  not suc c eed .  To stop  a ttempts of the offic ia ls 

and  devotees in performing Fa theha  and  Urs-e-shareef, the first 

respondent herein filed  suit by fab ric a ting  a  doc ument mentioning No.21-

2-629 and  let in evidenc e and  therea fter got amended  the p la int 

amend ing the p remises as 21-2-630, but let in evidenc e with regard  to the 
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property bearing  No. 21-2-629 only, though the premises bearing  No.21-2-

630 loc a ted  outside the a rea  admeasuring  462.8 sq .ya rds and  not within 

the wakf p roperty.  The petitioner before the tria l Court a lso filed  written 

sta tement c ontend ing tha t the loc a tion of the p roperty bearing  No. 21-2-

630 is nec essary to dec ide the rea l c ontroversy between the pa rties and  

p rayed  to appoint an advoc a te-c ommissioner for the sa id  purpose.  

3. The first respondent filed  c ounter denying the materia l a llega tions 

c ontend ing tha t the respondent c la iming right in p roperty bearing  No.21-

2-630 but not in 21-2-629 based  on  

Exs.B-1and  B-2 whic h is outside the boundaries.  Therefore, there is no 

need  to appoint advoc a te-c ommissioner and  p rayed  for d ismissa l of the 

petition.   

4. Learned  Senior Civil Judge upon hearing  the a rgument of both the 

c ounsel a llowed  the petition appointing  Sri K.Pradeep  Kumar as 

Advoc a te-c ommissioner for the sa id  purpose.   

5. Aggrieved  by the impugned order passed  by the lea rned  Senior 

Civil Judge, the p resent revision is filed  on va rious grounds ma inly on the 

ground  tha t the p roperty c la imed by the petitioner herein is tota lly 

d ifferent from the property c la imed  by the first defendant belong ing to 

Takia  Kawd i Shah Saheb , but identific a tion is not muc h in c ontroversy. 

However, the tria l Court on erroneous apprec ia tion of fac ts and  without 

any nec essity appointed  the advoc a te-c ommissioner. 

6. During  the c ourse of hearing , the lea rned  c ounsel for the petitioner 

reitera ted  the c ontentions ra ised  before the tria l Court while c ontend ing  

tha t in a  suit for ba re injunc tion, an advoc a te-c ommissioner c annot be 

appointed .  But, the tria l Court on erroneous apprec ia tion of law, 

appointed  advoc a te-c ommissioner and  p rayed  for d ismissa l of the 

petition. 



  3 

7. Learned  c ounsel for the respondent supported  the order under 

c ha llenge and  p rayed  for c onfirma tion of the impugned  order. 

8. The d ispute is with regard  to identity of the p roperty and  initia lly the 

petitioner c la imed right and  title to p roperty bearing  No.21-2-629 but la ter 

amended the sc hedule p roperty c la iming right and  title of p roperty 

bearing  No. 21-6-630, but adduc ed  evidenc e only in respec t of the 

p roperty bearing  No.21-2-629.  Ac c ord ing  to the respondents herein, the 

p roperty bearing  No.21-2-630 is outside the wakf p roperty and  it is not pa rt 

and  parc el of the wakf p roperty in an extent of 68.8 sq .ya rds.  Therefore, 

appointment of advoc a te-c ommissioner is nec essary to identify whether 

this p roperty is within the limits of wakf p roperty and  if it is outside the 

p roperty of wakf, the petitioner is entitled  to c la im right in the p roperty 

bearing  No.21-2-630.  The tria l Court p lac ed  relianc e on SHAIK ZAREEBA 

KASAM v. PATAN SADAB KHAN AND OTHERS1 wherein this Court by p lac ing 

relianc e on MALLIKARJUNA SRINIVASA GUPTA v. K. SHESHIREKHA2 held  tha t 

by mere looking into the sa le deed  or the lay out, it is not possib le to 

determine the rights, unless it is verified  whether any portion of the build ing  

is c onstruc ted  in p lot No.62.  Therefore, it is essentia l to c onsider the 

request of the petitioner for appointment of advoc a te c ommissioner for 

the purpose mentioned  therein.  Suc h report will be help ful for the c ourt to 

dec ide the rea l c ontroversy between the pa rties. Simila rly, the tria l Court 

a lso p lac ed  relianc e on CHUKKA VENKATADRI AND ANOTHER v. 

MALLAVARAPUMAHALAKSHMAMMA AND OTHERS3 a  simila r issue c ame up  

before the sa id  c ourt and  c onc luded  tha t the advoc a te-c ommissioner is 

nec essary.  Therefore, the order passed  by the tria l Court c annot be 

faulted  though the suit is for mere injunc tion.  On the other hand , the 

                                                            

1 2011 (4) alt 541 

2 2006(4) ALT 162 

3 2006(3) ALD 87 
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report of the c ommissioner is help ful to determine the rea l c ontroversy and  

in suc h a  c ase, the order passed  by the tria l Court does not c a ll for any 

interferenc e of this Court by exerc ising  jurisd ic tion under Artic le 227 of the 

Constitution of Ind ia , thereby I find  no ground  to interfere with the find ing 

of the tria l Court and  the petition is devoid  of merits and  is liab le to be 

d ismissed .   

9. Ac c ord ing ly, the revision petition is d ismissed  a ffirming the Order 

d t.29.08.2012 in I.A.No.754 of 2012 in O.S.No.809 of 2001 passed  by the I 

Senior Civil Judge, City Civil Court, Hyderabad .  There sha ll be no order as 

to c osts.   

Misc ellaneous petitions, if any, pend ing  in this petition sha ll stand  

c losed . 

                            

_______________________________ 

                                                                          M. SATYANARAYANA MURTHY, J

  

Date:04-07-2017 

Cc m 
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