
 

 

 

THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

CRL.R.C. NO.1586 OF 2017 

ORDER: 

This c rimina l revision c ase is filed  under Sec tions 397 and  401 of 

Cr.P.C. aggrieved  by the order, da ted  10.05.2017 in Crl.M.P.No.3403 of 

2016 passed  by the Add l.Jud ic ia l Magistra te of First Class, Sidd ipet in 

petition filed  under Sec tion 239 Cr.P.C. for d isc harge of petitioner/ A-4 for 

the offenc e punishab le under Sec tion 498-A IPC. 

 

2. The ma in c ontention of the petitioner is tha t there is no materia l to 

p roc eed  aga inst her for the offenc e punishab le under Sec tion 498-A IPC 

and  the p rosec ution is g round less.  The petitioner/ A-4 herein never 

ha rassed  the de fac to c omp la inant and  tha t the petitioner is living  

separa tely from the family, immed ia tely a fter the marriage with her 

husband  and  therefore, the p rosec ution aga inst this petitioner is not 

ma inta inab le. 

 

3. It appears tha t the petitioner is living  separa tely a fter her marriage 

with her husband  and  tha t she d id  c ommit no offenc e, muc h less an 

offenc e punishab le under Sec tion 498-A IPC. 

 

4. The petitioner ea rlier filed  Crl.P.No.9472 of 2016 under Sec tion  

482 Cr.P.C. before this Court to quash the p roc eed ings in C.C.No.184 of 

2016 whic h ended  in d ismissa l with an observa tion tha t there is ma teria l to 

p roc eed  aga inst the petitioner for the offenc e punishab le under Sec tions 

498-A and  Sec tions 3 and  4 of Dowry Prohib ition Ac t.  Therefore, the 

lea rned  Magistra te d ismissed  the petition filed  by the petitioner for 



  2 

d isc harge extrac ting  the observa tion made in Crl.P.No.9472 of 2016 

d t.30.06.2016. 

 

5. Aggrieved  by the order, the p resent revision petition is filed  on 

va rious grounds and  the ma in c ontention before this c ourt is tha t the 

petitioner is no way c onc erned  with the offenc es a lleged ly c ommitted  by 

her and  sinc e she is living  separa tely with her husband  immed ia tely a fter 

her marriage.  

 

6. As seen from the materia l on rec ord , she is resident of Ranga ipa lly 

village, hamlet of Vitta lapur village, Chinnakodur manda l, Medak Distric t; 

whereas the offenc e a lleged ly c ommitted  is a lso a t the same p lac e i.e. 

Ranga ipa lly village, hamlet of Vitta lapur village, Chinnakodur manda l, 

Medak Distric t. Thus, the petitioner and  the de fac to c omp la inant and  

other two ac c used  a re residents of same village.   

 

7. The spec ific  a llega tion made aga inst this petitioner in the c harge 

sheet is as follows: 

“ After their marriage they lived happily and enjoyed their c onjugal life and they 

blessed with two sons, after that A-1 was not attending to any work and harassed 

his wife physic ally and mentally to bring additional dowry of Rs.2 lakhs  from her 

parents and also A-1 to A-4 harassed the wife of A-1 physically and mentally and 

pulled up pustelathadu and necked her out from the house.”  

 

8. Demand ing dowry and  sub jec ting  her to c ruelty for her fa ilure to 

meet illega l demand  would  c onstitute an offenc e punishab le under 

Sec tion 498-A IPC in view of Clause 2 of exp lana tion under Sec tion 498-A 

IPC.   

 

9. The p resent revision is filed  under Sec tion 397 and  401 Cr.P.C. under 

whic h the jurisd ic tion of this c ourt is limited .   
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10. Sec tion 397 of the Code vests the c ourt with the power to c a ll for 

and  examine the rec ords of an inferior c ourt for the purposes of sa tisfying  

itself as to the lega lity and  regula rity of any p roc eed ings or order made in 

a  c ase. The ob jec t of this p rovision is to set right a  pa tent defec t or an 

error of jurisd ic tion or law. There has to be a  well- founded  error and  it may 

not be appropria te for the c ourt to sc rutinize the orders, whic h upon the 

fac e of it bears a  token of c a reful c onsidera tion and  appear to be in 

ac c ordanc e with law. If one looks into the va rious judgments of this Court, 

it emerges tha t the revisiona l jurisd ic tion c an be invoked  where the 

dec isions under c ha llenge a re grossly erroneous, there is no c omp lianc e 

with the provisions of law, the find ing rec orded  is based  on no evidenc e, 

materia l evidenc e is ignored  or jud ic ia l d isc retion is exerc ised  a rb itra rily or 

perversely. These a re not exhaustive c lasses, but a re merely ind ic a tive. 

Eac h c ase would  have to be determined  on its own merits. 

11. The well-ac c ep ted  norm is tha t the revisiona l jurisd ic tion of the 

higher c ourt is a  very limited  one and  c annot be exerc ised  in a  routine 

manner. One of the inbuilt restric tions is tha t it should  not be aga inst an 

interim or interloc utory order. The Court has to keep  in mind  tha t the 

exerc ise of revisiona l jurisd ic tion itself should  not lead  to injustic e ex fac ie. 

Where the Court is dea ling  with the question as to whether the c harge has 

been framed  p roperly and  in ac c ordanc e with law in a  g iven c ase, it may 

be reluc tant to interfere in exerc ise of its revisiona l jurisd ic tion unless the 

c ase substantia lly fa lls within the c a tegories a fore-sta ted .  

12. It may a lso be notic ed  tha t the revisiona l jurisd ic tion exerc ised  by 

the High Court is in a  way fina l and  no inter c ourt remedy is ava ilab le in 

suc h c ases. Of c ourse, it may be sub jec t to jurisd ic tion of Apex Court 

under Artic le 136 of the Constitution of Ind ia . Norma lly, a  revisiona l 

jurisd ic tion should  be exerc ised  on a  question of law. However, when 
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fac tua l apprec ia tion is involved , then it must find  p lac e in the c lass of 

c ases resulting  in a  perverse find ing . Basic a lly, the power is required  to be 

exerc ised  so tha t justic e is done and  there is no abuse of power by the 

c ourt. Merely an apprehension or susp ic ion of the same would  not be a  

suffic ient g round  for interferenc e in suc h c ases. 

13. The jurisd ic tion of the Court under Sec tion 397 c an be exerc ised  so 

as to examine the c orrec tness, lega lity or p roprieta ry of an order passed  

by the tria l c ourt or the inferior c ourt, as the c ase may be. Though the 

sec tion does not spec ific a lly use the expression ‘p revent abuse of p roc ess 

of any c ourt or otherwise to sec ure the ends of justic e’ , the jurisd ic tion 

under Sec tion 397 is a  very limited  one. The lega lity, p rop rieta ry or 

c orrec tness of an order passed  by a  c ourt is the very founda tion of 

exerc ise of jurisd ic tion under Sec tion 397 but ultima tely it a lso requires 

justic e to be done. The jurisd ic tion c ould  be exerc ised  where there is 

pa lpab le error, non-c omp lianc e with the p rovisions of law, the dec ision is 

c omp letely erroneous or where the jud ic ia l d isc retion is exerc ised  

a rb itra rily, as held  by the Apex Court in Amit Kapoor vs Ramesh Chander & 

Anr.1 

14. In view of limited  jurisd ic tion of this c ourt under Sec tions 397 and  401 

Cr.P.C. unless this c ourt finds tha t there is materia l perversity aga inst this 

petitioner for the offenc e punishab le under Sec tion 498-A IPC and  

Sec tions 3 and  4 of Dowry Prohib ition Ac t, this Court c annot interfere with 

suc h find ing. 

15. Here the petitioner p roduc ed  c opy of the c harge sheet whic h 

d isc losed  tha t she is resid ing  a t the same p lac e where the offenc e took 

p lac e and  the spec ific  a llega tion made aga inst her is tha t she a long with 

                                                            

1 2012(9) SCC 460  
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other ac c used  harassed  the wife of PW-1, the de fac to c omp la inant by 

name Smt.Kolanupaka  Padma for her fa ilure to meet illega l payment of 

dowry and  pulling  of her pusthela thadu and  nec ked  her out from the 

house, suc h ac t would  p rima  fac ie a ttrac t an offenc e punishab le under 

Sec tion 498-A IPC. 

16. Ac c ord ing to Sec tions 238 and  239 of Cr.P.C. if the Court is of the 

op inion upon c onsidering  the polic e report and  doc uments sent with it 

under Sec tion 173 and  making  suc h examina tion, if any, of the ac c used  

as the Magistra te or Sessions Judge thinks nec essary and  a fter g iving  the 

p rosec ution and  the ac c used  an opportunity of being heard , the 

Magistra te or Sessions Judge c onsiders the c harge aga inst the ac c used  to 

be ground less, he sha ll d isc harge the ac c used  and  rec ord  his reasons for 

so doing.  

17. Sec tion 239 of Cr.P.C. dea ls with d isc harge of the ac c used , 

whereas Sec tion 238 of Cr.P.C. dea ls with power of the Court to d isc harge 

the ac c used  in c ases instituted  on a  polic e report, but quoting wrong  

p rovision of law is not a  ground  to deny the relief if the petitioner is 

otherwise entitled .  

18. The doc uments referred  to in Sec tion 207 of Cr.P.C. a lso must rela te 

to suc h doc uments whic h c an be subsequently transferred  into evidenc e 

a t the time of the tria l. Hearing  of the prosec ution and  the ac c used  under 

this sec tion does not mean the hearing  of a rguments only, it inc ludes the 

hearing  of the evidenc e if needed . The word  “ ground less”  would  mean 

the absenc e of reasonab le ground  to expec t a  c onvic tion. “ Ground less”  

is equiva lent to saying tha t there is no ground  for framing the c harges, 

whic h depends on the fac ts and  c irc umstanc es of eac h c ase. Therefore, 

only when the Magistra te or Sessions Judge c omes to c onc lusion tha t 

there a re no grounds to frame a  c harge for spec ific  offenc e, the Court 
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c an d isc harge the ac c used  for suc h offenc e. Even the sc ope of Sec tion 

238 and  239 Cr.P.C. is limited , suc h power has to be exerc ised  only when 

the Magistra te or Sessions Judge c ame to c onc lusion tha t it is g round less, 

based  on c harge sheet and  doc uments filed  under Sec tion 173 of Cr.P.C. 

19. Considera tion of rec ords and  doc uments a t the stage of framing 

c harge is for the limited  purpose of asc erta ining whether or not there is 

suffic ient g round  to p roc eed  aga inst the ac c used . Whether the materia l 

a t the hands of the p rosec ution is suffic ient and  whether the tria l will end  

in c onvic tion or ac quitta l a re not relevant c onsidera tions a t the stage of 

framing of c harge as held  by the Apex Court in “ P.Vijayan v. State of 

Kerala2”  

20. It is a lso c ontended  tha t when the materia l ava ilab le on rec ord  is 

g round less, the Court c annot p roc eed , sinc e, it would  amount to 

ha rassment. No doub t, summoning of an ac c used  in a  c rimina l c ase is a  

serious matter. Crimina l law c annot be set into motion as a  ma tter of 

c ourse. It is not tha t the c omp la inant has to b ring  only two witnesses to 

support his a llega tions in the c omp la int to have the c rimina l law set into 

motion. The order of the magistra te summoning the ac c used  must reflec t 

tha t he has app lied  his mind  to the fac ts of the c ase and  the law 

app lic ab le thereto. He has to examine the na ture of a llega tions made in 

the c omp la int and  the evidenc e both ora l and  doc umenta ry in support 

thereof and  would  tha t be suffic ient for the c omp la inant to suc c eed  in 

b ring ing  c harge home to the ac c used . It is not tha t the Magistra te is a  

silent spec ta tor a t the time of rec ord ing  of p relimina ry evidenc e before 

summoning of the ac c used . Magistra te has to c a refully sc rutinise the 

evidenc e b rought on rec ord  and  may even himself put questions to the 

c omp la inant and  his witnesses to elic it answers to find  out the truthfulness 

                                                            

2 AIR 2010 SC 663 
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of the a llega tions or otherwise and  then examine if any offenc e is p rima  

fac ie c ommitted  by a ll or any of the ac c used  as held  by the Apex Court 

in “ Pepsi Foods Ltd. v. Spec ia l Judic ia l Magistrate3”  

21. The law dec la red  by the Apex Court in the above judgment is not in 

quarrel, but in the p resent fac ts of the c ase severa l question c annot be 

dec ided  a t this stage.  

22.  While dec id ing a  petition filed  under Sec tion 238 and  239 of Cr.P.C. 

the Court has to look into the entire materia l on rec ord  inc lud ing the 

evidenc e ora l and  doc umenta ry, taken together must justify framing of a  

c harge for an offenc e as held  by the Apex Court in “ R.S.Nayak v. 

A.R.Antulay4”   

23. Thus, it is ob liga tory on the pa rt of the Court while dec id ing  an 

app lic a tion filed  under Sec tion 238 and  239 of Cr.P.C. to go into the 

materia l ava ilab le on rec ord  inc lud ing the sta tements rec orded  by the 

polic e under Sec tion 161 of Cr.P.C. or c onfessiona l sta tements rec orded  

by the Magistra te under Sec tion 164 of Cr.P.C. 

24. In the p resent c ase, exc ep t filing  c harge sheet before the c ourt, no 

other materia l is c ollec ted  during  the investiga tion for perusa l of the c ourt.  

Apart from tha t, this Court a lso made c lea r observa tion in Crl.P.No.9472 of 

2016 tha t there is substantia l ma teria l aga inst this petitioner to p roc eed  

further and  dec lined  to exerc ise power under Sec tion 482 Cr.P.C. to quash 

the p roc eed ings.  When this Court a lso c onc luded  tha t there is materia l to 

p roc eed  aga inst the petitioner, the Magistra te is bound  by observa tions of 

this Court and  therefore, the order passed  by the tria l Court does not 

suffer from any illega lity, warranting  interferenc e of this Court by exerc ising  

                                                            

3 AIR 1998 SC 128 

4 AIR 1986 SC 2045 
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power under Sec tions 397 and  401 Cr.P.C.  Henc e, the revision is devoid  of 

merits and  deserves to be d ismissed .  

 

25. In the result, the c rimina l revision c ase is d ismissed  a t the stage of 

admission.  

 Misc ellaneous petitions, if any, pend ing in this c ase sha ll stand  

c losed . 

______________________________ 

M.SATYANARAYANA MURTHY,J 

DATE:12-09-2017 

c c m 
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THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 
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