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HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
 

CI VI L REVI SI ON PETI TI ON No .1 1 9 3  o f  2 0 1 7   
 

ORDER:    

 

This Civil Revision Pet it ion, under Art icle 227 of the 

Const itut ion of I ndia, is filed challenging the Order Dt . 01.02.2017 

in I .A.No.592 of 2016 in O.S.No.738 of 2016 passed by I X Junior 

Civil Judge, City Civil Court , Hyderabad, dism issing the applicat ion 

filed under Order VI  Rule 17 CPC. 

  The part ies to the present  pet it ion are referred as in 

I .A.No.592 of 2016 i.e., pet it ioners and respondent , for the sake of 

convenience.  

The pet it ioners/ plaint iffs filed a suit  for injunct ion sim plicitor 

and in I .A.No.175 of 2015 in O.S.No.738 of 2016, the t r ial Court  

directed both the part ies to m aintain status quo t ill 30.02.2016.  

However, it  is the content ion of the pet it ioners that  on 24.03.2016, 

the respondents allegedly occupied the passage and raised 

com pound wall,  despite the status quo Order passed by this Court .  

Therefore, the pet it ioners filed the pet it ion seeking declarat ion of 

r ight  of enjoym ent  over the passage.  

The respondents filed counter denying material allegat ions, 

inter alia contending that  the respondents did not  grab the suit  

property and that  is being used exclusively by the respondents and 
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they purchased the r ight  in the path way along with the land under 

registered Sale Deed. Therefore, the pet it ioners are not  ent it led to 

claim  any r ight  therein.  However, the suit , which is filed for 

injunct ion sim plicitor, cannot  be converted into a suit  for declarat ion 

and in view of the bar under provisio to Order 6 Rule 17 CPC, the 

am endm ent  pet it ion cannot  be allowed and prayed for dism issal of 

the pet it ion.  

The t r ial Court , upon hearing both the counsel, held that  the 

suit , which is filed for injunct ion sim plicitor, cannot  be converted 

into a suit  for declarat ion m andatory injunct ion and perpecutal 

injunct ion and several issues have to be decided and in view of the 

pendency of applicat ion under Sect ion 144 of CPC in I .A.198 of 

2016 in I .A.No.175 of 2016 as the issue is t r iable issue and thereby 

dism issed the pet it ion.  

Assailing the Order passed by the t r ial Court , the present  Civil 

Revision Pet it ion is filed while contending that  subsequent  event  can 

be brought  on record by am ending the plaint  invoking under Order 

6 Rule 17 CPC and the incident  of alleged dispossession is 

subsequent  to passing inter locutory order direct ing both the part ies 

to m aintain status quo and such am endm ent  can be brought  on 

record and placed reliance on a judgment  reported in Sam pat h  
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Ku m ar  v . Ay y ak an n u  an d  an o t h er 1.   But , the t r ial Court  did not  

consider the scope of the am endm ent , conversion and change the 

nature of the suit  etc., in proper perspect ive and com m it ted an 

error in passing the Order.  

During hearing, Sri Mohd Osm an Shaheed, learned counsel for 

the pet it ioners, while reiterat ing the content ions raised in the 

grounds, specifically contended that  when the pet it ioners was not  

allowed to enjoy the joint  path way allegedly, the pet it ioners r ight  

was denied direct ly and thereby they are not  ent it led to seek 

am endm ent  of the plaint  claim ing declarat ion of their  r ight  to enjoy 

the suit  schedule property and relied on a judgment  referred to 

infra.  

Per cont ra, learned counsel for the respondent  supported the 

order in all respects and contended that  conversion of suit  from  

injunct ion sim plicitor to declarat ion am ounts to change of the 

nature of the suit  and thereby it  is im perm issible and prayed to 

confirm  the Order passed by the t r ial Court  dism issing the present  

revision filed under Art icle 227 of the Const itut ion of I ndia.  

Undoubtedly, the pet it ioners filed a suit  for injunct ion 

sim plicitor and obtained an inter im  Order of status quo dt . 

23.03.2016.  But , the allegat ion is that  the respondents raised 
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com pound wall, thereby rest rained the pet it ioners from  using the 

path way or enjoying the r ight  over the path way.  Therefore, they 

sought  leave of the Court  to am end the plaint  by convert ing the suit  

for injunct ion sim plicitor into a suit  for declarat ion and m andatory 

injunct ion for rem oval of the wall.   Therefore, the proposed 

am endm ent  is only on account  of the alleged subsequent  event  of 

const ruct ion of com pound wall obst ruct ing the pet it ioners from  

using path way or enjoying the r ight  over the path way.  I n such 

case, subsequent  event  can only be brought  on record by 

am endm ent  to the plaint  invoking under Order 6 Rule 17 CPC.  

Therefore, the present  pet it ion is filed.  

I n sim ilar circum stances, the Apex Court  in Sam pat h  

Ku m ar ’s case , held as follows:   

“ In the present case the amendment  is being sought  for almost 
11 Years after the date of the  institution of the suit. The plaintiff  is not 
debarred from  instituting a new suit seeking relief of declaration of title 
and recovery of possession on the same basic facts as are pleaded in the 
plaint seeking relief of issuance of permanent prohibitory injunction and 
which  is  pending.  In  order  to  avoid  multiplicity  of  suits  it  would  be  a 
sound exercise of discretion to permit the relief of declaration of title and 
recovery of possession being sought for in the pending suit. The plaintiff 
has alleged the cause of action for the reliefs now sought to be added as 
having arisen to him during the pendency of the suit. The merits of the 
averments sought  to be  incorporated by way of amendment are not  to 
be judged at the stage of allowing prayer for amendment. However, the 
defendant  is right  in submitting that  if he has already perfected his title 
by way of  adverse possession  then  the  right  so  accrued  should not be 
allowed to be defeated by permitting an amendment and seeking a new 
relief  which  would  relate  back  to  the  date  of  the  suit  and  thereby 
depriving  the  defendant  of  the  advantage  accrued  to  him  by  lapse  of 
time, by excluding a period of about 11 years in calculating the period of 
prescriptive  title  claimed  to  have  been  earned  by  the  defendant.  The 
interest of the defendant can be protected by directing that so far as the 
reliefs of declaration of title and recovery of possession, now sought for, 
are concerned  the prayer  in  that  regard shall be deemed  to have been 
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made  on  the  date  on which  the  application  for  amendment  has  been 
filed�. 

 
I n view of the above judgm ent , the subsequent  event  can be 

taken into considerat ion and perm it  the part ies to am end the plaint  

to avoid m ult iplicity of the proceedings since the fresh suit  on the 

sam e cause of act ion is not  barred by lim itat ion.  

I n Rev aj eet u  Bu i ld er s an d  Dev eloper s v . 

Nar ay an asw am y  an d  son s an d  o t h er s2, which is reiterated in 

Ram esh  k u m ar  Agar w al  v . Raj m ala Ex p or t s Pr iv at e Lim i t ed  

an d  o t h er s
3,  the Apex Court , while considering several aspects in 

para Nos. 10 and 11, laid the following guidelines for considerat ion 

of applicat ion under Order 6 Rule 17 CPC and they are as follows:   

“On crit ically analyzing both the English and I ndian cases, som e basic 

pr inciples em erge which ought  to be taken into considerat ion while allowing or 

reject ing the applicat ion for am endment .  

 (1)  Whether the am endm ent  sought  is im perat ive for proper and 

effect ive adjudicat ion of the case? 

(2)  Whether the applicat ion for amendment  is bona fide or m ala 

fide? 

(3)  The am endment  should not  cause such prejudice to the other 

side which cannot  be com pensated adequately in term s of m oney;  

(4)  Refusing am endment  would in fact  lead to injust ice or lead to 

m ult iple lit igat ion;  

(5)  Whether the proposed amendment  const itut ionally or  

fundam entally changes the nature and character of the case? and 

(6)  As a general rule, the court  should decline am endments if a 

fresh suit  on the am ended claim s would be barred by lim itat ion on the date 

of applicat ion” . 
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I n view of the law declared by the Apex Court  in the above 

two judgm ents, the Court  has to take into considerat ion whether 

the proposed am endm ent  would change the nature of the suit  and 

cause of act ion or takes away the valuable r ight  that  accrued to the 

respondents and whether such am endm ent ,  if allowed, the fresh 

claim  on the subsequent  event  is barred by lim itat ion or not .  

I n the present  case, or iginally the suit  was filed for injunct ion 

sim plicitor and proposing to convert  the sam e into declarat ion by 

paying appropriate court  fee would not  amount  to change of nature 

of the suit  and because of subsequent  event , the cause of act ion 

arose on the day when the respondents allegedly obst ructed the 

pet it ioners from  using the pathway or enjoying the r ight  over the 

pathway for the addit ional reliefs claim ed and such am endm ent  can 

be perm it ted only to avoid m ult iplicity of the proceedings and that  

too the relief of declarat ion and m andatory injunct ion is not  barred 

by lim itat ion as on the date of filing pet it ion. Therefore, grant ing 

leave to am end the plaint  would not  change the nature of the suit  

and m oreover, it  is necessary for deciding the real cont roversy 

between the part ies.  Apart  from  that , the t r ial has not  com m enced.  

Therefore, the interdict  contained under the proviso to Order 6 Rule 

17 CPC has not  applicable to the present  case and the quest ion of 

prejudice does not  ar ise since the defendants will have to file 

Writ ten Statem ent  and contest  the m at ter. But , the t r ial Court  did 

not  take into considerat ion the guidelines laid down in Rav aj j e t ’s  
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case while deciding an applicat ion under Order 6 Rule 17 CPC. I n 

such circum stances, the Order passed by the t r ial Court  is 

erroneous and it  is liable to be set  aside.  

I n the result ,  this Civil Revision Pet it ion is allowed set t ing 

aside the Order dt . 01.02.2017 in I .A.No.592 of 2016 in O.S.No.738 

of 2016 passed by the I X Junior Civil Judge, City Civil Court , 

Hyderabad.  

  As a sequel, m iscellaneous pet it ions, if any, pending in this 

case, shall stand dism issed. 

                      

________________________________ 

                                           M. SATYANARAYANA MURTHY, J  

Date:    12-07-2017. 

eha 
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