
THE HON’ BLE SRI JUSTICE M.SEETHARAMA MURTI 
 

Writ  Pet it ion No.20728 of 2006 
 
ORDER:  
 
 This Writ  Pet it ion, under Art icle 226 of the Const itut ion of India, by the 

pet it ioner against  Nizam’ s Inst itute of  Medical Sciences, Hyderabad, (‘ NIMS’ , 

for brevity) and its Director assailing the order, dated 30.06.2001, whereby his 

services were terminated with effect  from 07.01.2000; and, the consequent ial 

order, dated 24.05.2006, of the appellate authority confirming the aforesaid 

orders of removal passed by the Execut ive Regist rar as il legal,  arbit rary and 

violat ive of Art icles 14, 16 and 21 of the Const itut ion of India and to set  aside 

the said orders and declare that  he is ent it led to cont inue in service as usual,  

i.e., from the date of the terminat ion with ent it lement  to all consequent ial 

benefits.  

 
2.  I have heard the submissions of Sri G.V.Ramana Reddy,  learned counsel 

appearing for the pet it ioner and of Sri G.Anandam,  learned Standing Counsel 

appearing for the respondents. 

 
3. The case of the pet it ioner and the submissions made on his behalf ,  in 

brief, are as follows:   

The pet it ioner was appointed in NIMS, on regular basis in the year 1989, 

as Dialysis Technician Grade-III and was posted to Nephrology Department  of 

NIMS, Hyderabad.  During the year 1995, he married Smt . C.R.D.Sarada, who is 

also Dialysis Technician in the same Department .  They both were blessed with 

a son in the year 1996 and a daughter in the year 2003.  Nephrology 

Department  of the Inst itute had four Technicians and as such, two Technicians 

at  a t ime were never allowed to remain absent .  As such, it  has become 

dif f icult  for both of them to proceed on leave for at tending their domest ic 

work.  Hence, he made an applicat ion for his t ransfer to another department .  

His father used to reside at  Narasaraopet .  He was about  70 years old and was 
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suffering from serious psychic disorders since a long t ime.  In the month of 

January, 2000, he suffered from several bouts of hysteria.  In the 

circumstances, he and his wife were forced to t ravel to Narasaraopet  to at tend 

on him.  On 05.01.2000, he has init ially applied for Earned Leave for a period 

of ten days to go to Narasaraopet  for at tending on his father.  At  that  t ime, 

when he applied for leave, his wife was pregnant .  As the health condit ion of 

his father started deteriorat ing, he was forced to extend his leave while staying 

at  Narasaraopet .  Further, the wife of  the pet it ioner suffered abort ion, on 

25.02.2000, and she was advised by the doctors to take complete bed rest  for a 

period of six weeks.  Thereafter, NIMS issued telegrams on 11.02.2000, 

15.02.2000 and 18.02.2000 calling upon him to at tend to duty immediately.     

On 08.9.2000, NIMS had issued Art icles of  Charges stat ing that  the absence of 

the pet it ioner is unauthorized one.  The pet it ioner submit ted his reply denying 

the charge and gave reasons for his absence.  Thereafter, NIMS had appointed 

Dr.K.T.Reddy as Enquiry Off icer, by orders dated 21.10.2000.  The Enquiry 

Off icer int imated that  the Enquiry would be held on 14.11.2000 and 

accordingly, he at tended the enquiry on 14.11.2000 and explained the 

circumstances under which he was prevented from at tending to dut ies.  He had 

also stated that  since 1998, he has been request ing for his t ransfer to other 

Department  since the Head of the Department  is not  grant ing leave.  The 

Enquiry Off icer submit ted report  on 17.11.2000 and a show cause not ice dated 

23.11.2000 enclosing the report  of the Enquiry Off icer was issued to the 

pet it ioner.  Thereafter, one more show-cause not ice dated 06.06.2001 was 

issued direct ing him to submit  explanat ion within 15 days. Though he had 

submit ted his explanat ion, the respondent  had passed orders terminat ing his 

services, vide orders dated 30.6.2001.  He f iled an appeal on 01.03.2003 before 

the Minister for Health, who is the president  of the NIMS Execut ive Board.  The 

said appeal challenging the order of terminat ion of service was not  disposed of.  

Hence, he f iled W.P.No.16846 of 2003 before this Court .  Since an appeal lies 
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against  the terminat ion orders to the Board, this Court  permit ted him to f ile an 

appeal before the 2nd respondent  herein within a period of two weeks from the 

date of receipt  of a copy of the said order and the 2nd respondent  was directed 

to consider the appeal without  reference to the delay and pass appropriate 

orders in accordance with law expedit iously and preferably within two months 

from the date of f il ing of the appeal by the pet it ioner.  His appeal was rej ected 

by order, dated 24.5.2006, and the orders, dated 30.06.2001, passed by the 

Execut ive Regist rar terminat ing his services, were confirmed.  As per the NIMS 

Employees (Cont rol & Appeal) Rules, which came into force with effect  from 

28.06.1986, there is a prescribed procedure for conduct ing enquiry and 

imposing penalt ies like removal or terminat ion from service.  As per the said 

procedure, definite charges have to be framed, list  of documents have to be 

furnished to the charged off icer, explanat ion for the charges must  be sought  

for and, if  only the explanat ion is unsat isfactory, contemplat ion of enquiry will 

arise by appoint ing an Enquiry Off icer.   The enquiry must  be duly conducted.  

Even before the enquiry was conducted for the alleged charge of unauthorized 

absence, the Disciplinary Authority came to a conclusion to impose punishment  

of terminat ion from service and indicated that  proposed punishment  by stat ing 

that  in case of failure to at tend to dut ies and before the Enquiry Off icer, his 

services will be terminated.  The Cont rol and Appeal Rules are thus violated.  

Except  recording the statement  of the pet it ioner, no enquiry was conducted, 

no material was produced and no witnesses were examined.  The report , dated 

17.11.2000, cannot  be t reated as a report  of  the Enquiry Off icer.  In the show-

cause not ice, dated 23.11.2000, enclosing the Enquiry Off icer’ s report ,  it  is 

once again stated that  the services will be terminated and thus the proposed 

punishment  was indicated even before his representat ion with obj ect ions is 

received by the Disciplinary Authority.    The punishment  was imposed with 

ret rospect ive effect  from 07.01.2000.  None of the grounds and obj ect ions 

were considered by the appellate authorit y.  The services were terminated on 
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the alleged ground of unauthorized absence.  A number of similarly situated 

persons were reinstated but  the pet it ioner was not  reinstated into service.  No 

opportunity of personal hearing was given by the appellate authority.  Hence, 

the writ  pet it ion is f iled.  

 
4.  The case of the respondents, as stated in the counter aff idavit  of the 

Execut ive Regist rar of NIMS, is as follows: 

 The pet it ioner was appointed as Dialysis Technician on honorary basis in 

the Department  of Nephrology, NIMS, Hyderabad, with effect  from 1988.  

Later, he was appointed as Dialysis Technician on regular basis.  While in 

service, the pet it ioner applied for Earned Leave for ten days from 05.01.2000 

and after expiry of said leave, he did not  turn up to duty.  On 11.02.2000, NIMS 

had issued a Telegram to the pet it ioner asking him to report  to duty while 

informing that  leave cannot  be extended.  But , the pet it ioner did not  report  to 

duty.  He was unauthorisedly absent  to dut ies from 05.01.2000 and thereby, he 

was issued a memo on 05.05.2000 informing that  due to the absence, the work 

in the Department  is causing inconvenience and directed to report  duty by 

15.05.2000, but  he did not  turn up to report  to duty.  The post  of Dialysis 

Technician is a key post  and the said Technician has a key role in the t reatment  

of Dialysis pat ients.  In NIMS, 50 to 60 number of dialysis will be performed 

every day round the clock.  Therefore, the services of the pet it ioner are very 

much required in the NIMS.  The absence, part icularly, the unauthorized 

absence of the pet it ioner, caused great  hardship to the Faculty and their 

colleagues.  The Professor and Head of the Department  addressed let ter, dated 

22.01.2000, to the Director, NIMS, stat ing that  the pet it ioner absented from 

dut ies and request ing to take necessary act ion.  Therefore, the management  of  

the NIMS issued a memo calling upon the pet it ioner to report  to duty by 

18.02.2000 int er al ia stat ing that  on his failure to at tend to duty his absence 

would be declared as unauthorized and necessary disciplinary act ion will be 

init iated.  Before issuing the said memo, two Telegrams, dated 14.02.2000 and 
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17.02.2000, were issued calling upon him to report  to duty.  The pet it ioner 

submit ted a let ter, dated 15.02.2000, for extension of Earned Leave for further 

30 days.   NIMS had again sent  a Telegram, dated 26.02.2000, direct ing the 

pet it ioner to report  to duty by 22.03.2000 and that  sanct ion of leave will be 

considered only on his report ing to duty.  By telegram, dated 26.02.2000, he 

was asked to produce a Medical Cert if icate from a Government  Hospital in 

proof of  abort ion undergone by his wife to consider his request  for sanct ion of 

leave. The pet it ioner neither submit ted a medical cert if icate from a 

Government  Hospital in proof of  undergoing abort ion by his wife nor reported 

to duty.    Even after expiry of the requested leave, the pet it ioner did not  

report  to duty.  Therefore, NIMS issued to the pet it ioner, a memo, dated 

08.09.2000 and the same was served on 13.09.2000.  In the said memo, it  is 

stated that  on his failure to report  to duty, act ion will be taken as per the 

rules.  Finally, NIMS had issued a Telegram direct ing him to report  to dut ies 

immediately.  Even after receipt  of the said Telegram, the pet it ioner did not  

turn up to at tend to dut ies.  The 1st respondent  has appointed one 

Dr.K.T.Reddy, Assistant  Professor and Assistant  Medical Superintendent , NIMS, 

as an Enquiry Off icer to enquire into the single charge of unauthorized absence 

of the pet it ioner.   The Enquiry Off icer informed the pet it ioner to at tend the 

enquiry on 14.11.2000. On 14.11.2000, he at tended before the Enquiry Off icer.  

He stated before the Enquiry Off icer that  he and his wife were harassed by the 

doctors of the Department  of Nephrology in the form of demanding work for 

more t ime, non appreciat ion of work, not  grant ing leave and not  

recommending for promot ion.  He further stated that  his father was sick and 

bed ridden and therefore, he could not  at tend to duty at  NIMS and that  his wife 

suffered with gynic problems and therefore, also he could not  at tend to his 

dut ies.  He stated two condit ions before the Enquiry Off icer as a condit ion 

precedent  for j oining dut ies.  He stated that  he would j oin duty, but , from 

January, 2001, and if  he is t ransferred and posted to any other Department  
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other than Nephrology.  After such enquiry, the Enquiry Off icer submit ted his 

report , on 07.11.2000.  Therefore, a show cause not ice was given to the 

pet it ioner providing an opportunity of personal hearing and submit t ing an 

explanat ion; and, he was asked to show-cause why a penalty should not  be 

imposed against  him for the charges proved.  Along with the show cause not ice, 

the copy of the enquiry report  was also furnished to him.  He having 

acknowledged the receipt  of the report  and the not ice did not  respond to the 

show cause not ice.  Therefore, orders terminat ing his services were passed, on 

30.06.2001, by terminat ing his services with effect  from 07.01.2000.  He having 

received the terminat ion orders gave a representat ion, dated 19.04.2002, with 

a request  to appoint  him as Computer Assistant  in NIMS.  His request  was 

examined and was rej ected by orders, dated 23.10.2002.  He f iled 

W.P.No.16846 of 2003 quest ioning his terminat ion.  This Court  directed by its 

order, dated 03.03.2006, to f ile an appeal.  Accordingly, he f iled an appeal on 

03.04.2006.  The Board rej ected his appeal and he was accordingly informed, 

on 24.05.2006.  The rej ect ion order, dated 24.05.2006, was passed narrat ing 

the circumstances leading to terminat ion of services and reasons for rej ect ion 

of the appeal f iled by the pet it ioner.   All the grounds urged in the writ  

pet it ion are false.  The procedure was duly followed while issuing the charge 

memo and conduct ing the domest ic enquiry by appoint ing an Enquiry Off icer 

and also in conduct ing the enquiry.  Considering the key post  held by the 

pet it ioner, he was given an opt ion to report  to duty and avoid terminat ion of 

services.  There is no irregularity as alleged in the writ  pet it ion.  NIMS is a 

super specialty hospital catering to the needs of the pat ients from the State 

and from the neighbouring states.  Every day about  2000 pat ients visit  NIMS.  If  

an employee like the pet it ioner abstains from at tending to duty, it  causes 

inconvenience and hardship to the co-employees. The pat ients who come for 

t reatment  to NIMS need high care from doctors and Dialysis Technicians.  The 

absence of the pet it ioner caused inconvenience to the pat ients and colleagues 
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of the pet it ioner.  During the same period, his wife, who is also a Dialysis 

Technician absented from duty.  They both were requested to j oin dut ies.  But , 

they did not  turn up.  Opportunit ies were given to j oin duty but  he did not  turn 

up.  He imposed condit ions to j oin duty.  Hence, the writ  pet it ion is liable for 

dismissal.  

 
5.  Learned counsel for both the sides advanced arguments in line with the 

pleadings of the part ies, which are stated supra.   I have noted the pleadings 

and the submissions.  I have perused the material record.  

 
6.  Learned counsel for the pet it ioner relied upon the decision in Raghubir 

Singh v. General Manager, Haryana1,  wherein the proport ionality of the 

punishment  in service law has been adverted to.  This decision was relied upon 

in support  of the alternat ive content ion that  punishment  of  terminat ion of 

service is disproport ionate to the gravity of the charge proved. 

 
7.  Before proceeding further, it  is necessary to refer to infra the let ter, 

dated 08.9.2000, which contains the charge and the grounds for the charge. 

 
   Sub: N.I.M.S, HRD –  Paramedical –  Sri S.M 

                     Basha –  Dialysis  Tech –   Unauthorised   
                    Absence – Charge memo – issued – Reg. 
 

   Ref: This off ice Memo  Rc.No.4/ 57/ 89/ H2, 
Dt .05.05.2000. 

  
******* 

 Sri S.M. Basha Dialysis Technician is unauthorized absence 
from 7-1-2000 and cont inuously extending leave without  any valid 
reasons.  He was informed through reference cited that  leave 
cannot  be considered unt il his j oining for duty.  He was supposed 
to j oin for duty on 18-2-2000 but  failed to report  for duty from 18-
2-2000 onwards in spite of issuing a memo.  Due to his 
unauthorized absence from duty, the work in the department  is 
disturbed.  He has violated the NIzam’ s Inst itute of Medical 
Sciences, Conduct  rules by keeping himself  away from dut ies 
unauthorisedly which is causing lot  of  inconvenience to the 
rout ine funct ions of the dept .  His above act ion const itutes an act  
of ‘ MISCONDUCT’ . 
 
 

                                                 
1 SLP © No.22487 of 2012 decided on 03rd September 2014 (Supreme Court) 
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The following charge is framed 
 

Sri S.M.Basha, Dialysis Tech. is unauthorized absent  from duty 
and extending leave without  any valid reasons.  Whereabouts of him 
is not  known and off icial communicat ions have been returned 
undelivered by postal authorit ies, he has refused to receive an 
off icial communicat ion addressed to him. 
 
Grounds of charge 
 

Sri S.M.Basha, Dialysis Tech. is unauthorized absence from      
7-1-2000 and extending leaves without  any valid reasons.  He was 
informed through reference cited that  leave can be considered only 
on his j oining for duty.  He was supposed to j oin for duty on            
18-2-2000. 
 
 Therefore, he is directed to report  for duty immediately and 
he should submit  his explanat ion in person within [7] days from the 
date of receipt  of this charge memo.  In case no explanat ion is 
received within the t ime limit ,  it  will be const rued that  he has no 
explanat ion to offer and his services will be terminated as per rules. 

Sd/ - 
EXECUTIVE REGISTRAR”  

 
 
7.1  To begin with, it  is to be noted that  even as per the version of the 

pet it ioner, he init ially applied for Earned Leave on 05.01.2000 for a period of 

ten days to at tend on his father at  Narasaraopet , who was said to be suffering 

from serious psychic disorders and suffered several bouts of hysteria during 

that  period.  According to his further content ion, his wife was also pregnant  

and suffered abort ion, on 25.02.2000.   Having originally applied for leave, on 

05.01.2000, for a period of ten days, he kept  quiet  without  report ing to duty 

either on the expiry of the said leave applied for or thereafter and further 

failed to seek extension of leave applied for by sending a Telegram or a leave 

let ter by post  in advance.  NIMS issued three Telegrams, dated 11.02.2000, 

15.02.2000, and 18.02.2000 asking him to report  to duty immediately.  

However, he pleads that  he issued a Telegram, on 07.02.2000, seeking 

extension of leave for a period of 15 days.  Be that  as it  may, the management  

of the NIMS directed him to report  to duty immediately by virtue of the above 

stated telegrams.  In the circumstances aforestated, charge memo, dated 
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08.09.2000, was issued to him calling upon him to explain his unauthorized 

absence.  Since no explanat ion was given to the charge memo, an Enquiry 

Off icer was appointed.  The Enquiry Off icer, by not ice, dated 06.11.2000, 

informed the pet it ioner that  he was appointed as an enquiring authority to 

conduct  enquiry and that  the enquiry will be commenced on 14.11.2000 at  2 PM 

in his chambers in HRD Sect ion, NIMS and that  at  that  enquiry the pet it ioner 

will be given full opportunity to adduce evidence in support  of his case and 

that  he should appear personally before him.  Accordingly, he appeared before 

the Enquiry Off icer along with his wife, who was also facing a similar enquiry 

on the similar ground of absenteeism during the relevant  period.  In the leave 

let ters, he has taken a stand that  his father was unwell and that  his wife had 

suffered an abort ion and was suffering from repeated gynic problems.   Without  

substant iat ing any of the said content ions by producing medical cert if icates 

regarding ill-health of his wife and that  of his father, he stated before the 

Enquiry Off icer as follows:  ‘ There was harassment  from the senior doctors, 

namely, Dr. Sherke and Dr.Murthy of the Department  of Nephrology.  The said 

harassment  is in the form of demanding work for more t ime, no appreciat ion 

for the work, not  grant ing the leave, not  recommending his case for promot ion 

and other reasons, which cannot  be ment ioned by him.  He further stated that  

he is will ing to j oin duty in the month of January, 2001, that  too if  he is posted 

to any other Department  other than Nephrology.’   He int er al ia submit ted that  

his father is sick and bedridden with paralysis and he and his wife have to look 

after him at  home and therefore, he is unable to at tend dut ies and since both 

he and his wife are from medical background, they preferred to be at  home for 

taking care of his father and that  his wife was having gynic problem.  Thus, he 

offered to j oin dut ies under two following condit ions: viz., (i) If  he is 

t ransferred to any other Department  from Nephrology and (ii) prepared to j oin 

duty from January 2001.   
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7.2  In a case of this nature, where the pet it ioner is absent  from 

dut ies for a very long t ime without  prior sanct ion of leave and went  on 

extending leave ignoring the telegrams, let ters and memos of the authorit ies to 

j oin duty and in the light  of the statement  imposing condit ions made by him 

before the Enquiry Off icer for rej oining duty, the Enquiry Off icer was sat isf ied 

that  the reasons for the absence are not  convincing and that  the pet it ioner and 

his wife ment ioned more than one reason, which are not  related to each other 

and that  he and his wife are not  showing any interest  to j oin duty and they 

have no fear of losing j ob and that  they imposed condit ions for j oining duty and 

therefore, they can be terminated from services, if  they do not  j oin dut ies.  On 

23.11.2000, a show cause not ice was issued by the Execut ive Regist rar, NIMS, 

informing the pet it ioner that  the Enquiry Off icer submit ted a report  and that  

the ent ire period of absence from 07.1.2000 is t reated as unauthorized absence 

and that  disciplinary act ion may lead to terminat ion of service on disciplinary 

grounds and that  their requests before the Enquiry Off icer for t ransfer to other 

Department  are negat ived and that  they may report  to duty within 20 days of 

the receipt  of the show cause not ice and otherwise, their services will be 

terminated and extension of leave will not  be granted.  To the said let ter/  

show cause not ice, the report  of the Enquiry Off icer was enclosed.  Again, the 

pet it ioner submit ted a let ter, dated 31.01.2001, seeking t ransfer to other 

Department  other than Dialysis unit .   Therefore, a let ter, dated 20.02.2001, 

was addressed to him and his wife request ing to meet  the Execut ive Regist rar.  

The pet it ioner did not  give any reply to the show cause not ice, which was sent  

along with a copy of the Enquiry Off icer’ s report , and also did not  report  

before the Execut ive Regist rar, as requested in the let ter, dated 20.02.2001.  

Further, on 06.06.2001, another show cause not ice was issued to the pet it ioner 

by the Execut ive Regist rar stat ing that  it  is proposed to award a maj or penalty 

under The Nizam’ s Inst itute of Medical Sciences Employees (Cont rol & Appeal) 

Rules, which came into force with effect  from 28.06.1986 taking into 
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considerat ion the gravity of misconduct ; and, before taking a decision on the 

quantum of penalty, the pet it ioner was given an opportunity of personal 

hearing to explain the circumstances as to why penalty should not  be imposed 

against  him in pursuance of the said Rules.  Thus, by this let ter (show cause 

not ice), an opportunity was once again given to make a representat ion on the 

penalty proposed to be imposed and to make a representat ion which the 

pet it ioner wishes to make in respect  of the penalty that  may be imposed.  Even 

for such show cause not ice, there was no reply.  Therefore, order, dated 

30.06.2001, was passed terminat ing his services with effect  from 07.01.2000; 

and, thus, a maj or penalty was imposed. He having received the terminat ion 

orders gave a representat ion, dated 19.04.2002, with a request  to appoint  him 

as Computer Assistant  in NIMS.  His request  was examined and was rej ected by 

orders, dated 23.10.2002.  He f iled W.P.No.16846 of 2003 quest ioning his 

terminat ion.  This Court  directed by its order, dated 03.03.2006, to f ile an 

appeal.  Accordingly, he f iled an appeal on 03.04.2006.  The Board rej ected his 

appeal and he was accordingly informed, on 24.05.2006.  The rej ect ion order, 

dated 24.05.2006, was passed narrat ing the circumstances leading to 

terminat ion of services and reasons for rej ect ion of the appeal f iled by the 

pet it ioner.   All the grounds urged in the writ  pet it ion are false.  The procedure 

was duly followed while issuing the charge memo and conduct ing the domest ic 

enquiry by appoint ing an Enquiry Off icer and also in conduct ing the enquiry.  

Considering the key post  held by the pet it ioner, he was given an opt ion to 

report  to duty and avoid terminat ion of services.  There is no irregularity as 

alleged in the writ  pet it ion.  NIMS is a super specialty hospital catering to the 

needs of the pat ients from the State and the neighbouring states.  Every day 

about  2000 pat ients visit  NIMS.  If  an employee like the pet it ioner abstains from 

at tending to duty, it  causes inconvenience and hardship to the co-employees.  

The pat ients who come for t reatment  to NIMS need high care from doctors and 

Dialysis Technicians.  The absence of the pet it ioner caused inconvenience to 
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the pat ients and colleagues of the pet it ioner.  During the same period, the wife 

of the pet it ioner who is also a Dialysis Technician absented from duty.  They 

both were requested to j oin dut ies.  But , they did not  turn up.  Opportunit ies 

were given to j oin duty; but , he did not  turn up.  He imposed condit ions to j oin 

duty.  Hence, the writ  pet it ion is liable for dismissal.  

 
7.3  Having received the terminat ion orders dated 30.06.2001; the 

pet it ioner went  on making representat ions to reinstate or reappoint  him on the 

grounds of generosity and mercy and on humanitarian grounds.  But , he was 

informed that  it  is not  possible to reinstate him. On 01.03.2003, he submit ted 

an applicat ion to the Minister concerned who is also the President  of the 

Execut ive Board of the NIMS to reconsider and revise the orders of terminat ion 

without  preferring an appeal to the appellate authority.  Then, he f iled 

W.P.No.16846 of 2003 before this Court .   This Court , by its orders dated 

03.03.2006, gave an opportunity to the pet it ioner to prefer an appeal and 

directed that  the appeal may be considered without  reference to the delay in 

f il ing the appeal.  Later, on 03.04.2006, he f iled an appeal, i.e.,  nearly f ive 

years after the terminat ion orders.  His appeal was rej ected by order dated 

24.05.2006.  Thereafter, he f iled the instant  writ  pet it ion on 24.09.2006.  Thus, 

having applied for Earned Leave for ten days, he did not  thereafter report  to 

duty and when called upon by Telegrams, let ters and memo to report  to dut ies, 

sent  reply Telegrams and further telegrams and let ters seeking extension of 

leaves and thus, went  on seeking extension of leave unmindful of  his 

responsibilit ies and dut ies and ignored the charge memo and took inconsistent  

stands from t ime to t ime and also imposed condit ions for re-j oining duty by 

stat ing that  he may be posted in another Department  and that  he would j oin 

duty from January 2001 and exhibited a recalcit rant  and indif ferent  at t itude by 

his deliberate unauthorized absence without  prior sanct ion of leave from 

07.01.2001 onwards t il l the terminat ion order dated 30.06.2001.  Even after 

the terminat ion order was passed, he was adamant  and was insist ing upon for 
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post ing to another Department  and ult imately, sought  either for his re-

instatement  or reappointment  on the grounds of mercy and generosity.  

Further, after the belated appeal f iled in April 2006 was rej ected in May 2006, 

he f iled the instant  writ  pet it ion challenging that  the enquiry was not  

conducted in accordance with the procedure and that  no evidence was adduced 

before the Enquiry Off icer.  When it  is a case of unauthorized absence from 

duty without  either prior sanct ion of leave or for any valid reasons, the 

Department  is not  supposed to adduce any evidence and it  is for the pet it ioner 

to adduce evidence in support  of his absence and his ent it lement  for grant  of 

leave.  Except  making inconsistent  statements and imposing condit ions for 

j oining duty, he did not  produce any medical record of either his wife or his 

father to substant iate that  his absence is on reasonable grounds.  In that  view 

of the mat ter, this Court  f inds that  there is no irregularity or il legalit y in the 

conduct  of  the enquiry warrant ing interference and that  in the facts and 

circumstances, the respondents are j ust if ied in terminat ing the services of the 

pet it ioner and in rej ect ing the appeal.  

 
8.  In the decision in Chennai Met ropolitan Water Supply and Sewerage 

Board v. T.T.Murali Babu2,  the Supreme Court  reiterated the legal posit ion in 

State of Punj ab v. P.L. Singla [(2008) 8 SCC 469], wherein it  was held as 

follows: 

‘ Where the employee who is unauthorisedly absent  does not  report  back 

to duty and offer any sat isfactory explanat ion, or where the explanat ion 

offered by the employee is not  sat isfactory, the employer will take 

recourse to disciplinary act ion in regard to unauthorized absence. Such 

disciplinary proceedings may lead to imposit ion of punishment  ranging 

from a maj or penalty like dismissal or removal from service to a minor 

penalty like withholding of increments without  cumulat ive effect .  The 

extent  of penalty will depend upon the nature of service, the posit ion 

held by the employee, the period of  absence and the cause/ explanat ion 

for the absence.”  

                                                 
2 (2014) 4 Supreme Court Cases 108 
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In Tushar D.Bhat t  v. State of Guj arat  [ (2009) 11 SCC 678] ,  the 

appellant  therein had remained unauthorisedly absent  for a period of six 

months and further had also writ ten threatening let ters and conducted 

some other acts of misconduct .  Eventually, the employee was visited 

with order of dismissal and the High Court  had given the stamp of  

approval to the same.  Comment ing on the conduct  of the appellant  the 

Court  stated that  he was not  j ust if ied in remaining unauthorizedly absent  

from off icial duty for more than six months because in the interest  of 

discipline of any inst itut ion or organizat ion such an approach and at t itude 

of the employee cannot  be countenanced.”  

 
 Referring to the two legal principles, the Supreme Court  held in the 

cited decision as follows: 

“ Thus, the unauthorized absence by an employee, as a 

misconduct , cannot  be put  into a st raight j acket  formula for 

imposit ion of punishment .  It  will depend upon many a factor as has 

been laid down in P.L. Singla (supra).”  

 

The facts and the rat ios in the cited decisions of the Supreme Court  squarely 

apply to the facts of the case.  In the case on hand, the pet it ioner was 

cont inuously absent  from duty having applied for Earned Leave on 05.01.2000 

and t il l the order, dated 30.06.2001, terminat ing his services and took 

indif ferent  stands without  preferring an appeal t il l April 2006 and at  one stage, 

sought  reinstatement  or reappointment  and after all doors are closed, f iled a 

writ  pet it ion and then an appeal and then eventually, the present  writ  pet it ion.  

In fact , the pet it ioner’ s conduct  in not  at tending to his dut ies without  prior 

sanct ion of leave and not  report ing to duty despite opportunit ies given by the 

authorit ies is suff icient  to draw an inference that  he abandoned his services.  

His unauthorized and deliberate absence from duty for a period of about  one 

and half  years and his conduct  in f il ing this writ  pet it ion belatedly in the year 

2006 after rej ect ion of his appeal, by order dated 24.05.2006, suff icient ly 

j ust ify the penalty of terminat ion from service and in a case of this nature, 

there is no place for mercy or generosity.  
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9.  On the above analysis, this Court  f inds that  the pet it ioner is not  ent it led 

to any relief in this writ  pet it ion and that  this writ  pet it ion which is devoid of  

merit  is liable for dismissal.  

 
10.  Resultant ly, the Writ  Pet it ion is dismissed.   

 No costs.  

 Pending miscellaneous pet it ions, if  any, shall stand closed.  

 
_____________________ 
M. SEETHARAMA MURTI, J 

 
20th March, 2017 
RAR 
  
 

 

 

 


