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HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
 

CI VI L REVI SI ON PETI TI ON No .1 4 3  o f  2 0 1 7   
 

ORDER:    

 

This Civil Revision Pet it ion, under Art icle 227 of the 

Const itut ion of I ndia, is filed challenging the Docket  Order dt . 

27.10.2016 in O.S.No.513 of 2005 passed by XVI I I  Addit ional 

Senior Civil Judge, City Civil Court , Hyderabad, declining to 

receive and m ark cert ified copy of  the deposit ion of P.V.S.Anand 

Kum ar, as witness in O.S.No.255 of 2005 on the file of Chief 

Judge, City Civil Court , Hyderabad.  

The m ain ground raised before the Court  is that  the 

cert ified copy of the Writ ten Statem ent  of the defendant  in 

O.S.No.255 of 2005 and the Cert ified copy of the Deposit ion of 

P.V.S. Anand Kum ar recorded in O.S.No.255 of 2005, by the 

Chief Judge, City Civil Court , Hyderabad, are tendered for 

m arking, but  the counsel for the respondent / defendant  objected 

for m arking of Writ ten Statem ent  and deposit ion of P.V.S. Anand 

Kum ar recorded in O.S.No.255 of 2005 on the file of Chief 

Judge, City Civil Court , Hyderabad, on the ground that  unless 

the said P.V.S. Anand Kum ar is exam ined as a witness and 

confronted the docum ent , these docum ents cannot  be m arked, 

in view of the bar under Sect ion 33 of the I ndian Evidence Act , 

1872.   

Therefore, the t r ial Court , after hearing the pet it ioner as a 

party- in-person and the counsel for respondent , declined to 

grant  leave to the pet it ioner herein to m ark those two 
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docum ents on the ground that  the docum ents cannot  be m arked 

as exhibit  unless the person who m ade such adm ission is 

exam ined as a witness.  

The present  Revision is filed on various grounds, m ainly on 

the ground that  even if the party who m ade an adm ission in 

earlier proceedings is not  exam ined as a witness in the present  

suit , he can m ark the cert ified copies of Writ ten Statement  and 

the deposit ion recorded in O.S.No.255 of 2005 and they can be 

m arked as exhibits and placed reliance on the judgm ents 

reported in Dam u  Gan u  Ben d ale v . Ar v in d a Dh on d u  Talek ar  

an d  o t h er s1 , Am b ik a Pr asad  Th ak u r  an d  o t h er s v . Ram  

Ek b al  Rai  ( d ead )  b y  h is leg a l  r ep r esen t at iv es an d  o t h er s2 , 

Un ion  o f  I n d ia  v . Mok sh  Bu i ld er s an d  Fin an cier s Lim i t ed  

an d  o t h er s3 , A j od h y a Pr asad  Bh ar g av a v . Bh aw an i  

Sh an k er  Bh ar g av a an d  an o t h er 4 and m ore part icular ly in 

Bh ar at  Sin g h  v . Bh ag i r a t h i 5 in support  of his content ions and 

drawn the at tent ion of this Court  to Sect ion 21 of the I ndian 

Evidence Act .  

Whereas, the counsel for the respondent  while reiterat ing 

the content ions urged before the t r ial Court , placed reliance on a 

judgm ent  of Apex Court  reported in Sash i  Jen a an d  o t h er s v  

Kh ad al  Sw ain  an d  an o t h er 6 in support  of his content ions and 

                                                            

1 AIR 1994 SC 1303 
2 AIR 1996 SC 605 
3 AIR 1977 SC 409 
4 AIR 1957 Allahabad 1  
5 1966 1 SCR 606 
6 (2004)4 SCC 236   
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on the st rength of the pr inciple laid down in the judgm ent , he 

requested to dism iss the pet it ion.  

The pet it ioner as a party- in-person is prosecut ing the 

proceedings before the t r ial Court  and filed a suit  O.S.No.513 of 

2005 for recovery of m oney and also filed the earlier suit  

O.S.No.255 of 2005 against  the respondent  herein, P.V.S.Anand 

Kum ar was exam ined as DW.1 and his evidence was recorded by 

Chief Judge, City Civil Court , Hyderabad, obtained Cert ified Copy 

of the Deposit ion of P.V.S.Anand Kum ar, who was exam ined as 

DW.1 in the earlier suit  O.S.No.255 of 2005 on the file of the 

Chief Judge, City Civil Court , Hyderabad. The defendant  in 

O.S.No.255 of 2005 also filed Writ ten Statem ent  in the earlier 

suit , which is allegedly relevant  for deciding the real cont roversy 

between the part ies in the present  Suit . Therefore, requested the 

XVI I I  Addit ional Senior Civil Judge, City Civil Court , Hyderabad, 

to m ark the sam e as exhibit  before the Court  without  exam ining 

P.V.S.Anand Kum ar.  Before the t r ial Court , he relied on all the 

judgm ents which he relied on before this Court , but , now drawn 

the at tent ion of this Court  to Sect ion 21 of the I ndian Evidence 

Act .  

Sect ion 21 of the I ndian Evidence Act  deals with “Proof of 

adm issions against  persons m aking them , and by or on their  

behalf” , it  reads as follows:   

“Admissions are relevant  and may be proved as against  the 

person who makes them, or his representat ive- in- interest ;  but  they 

cannot  be proved by or on behalf of the person who makes them or by 

his representat ive- in- interest , except  in the following cases:   
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( i)  An adm ission m ay be proved by or on behalf of the person 

making it ,  when it  is of such a nature that , if the person m aking it  were 

dead, it  would be relevant  as between third persons under Sect ion 31. 

  

( ii)  An adm ission may be proved by or on behalf of person 

making it  when it  consists of a statement  of the existence of any state 

of m ind or body, relevant  or in issue, made at  or about  the t ime when 

such state of m ind or body existed, and is accom panied by conduct  

rendering its falsehood improbable.  

 

( iii)  An adm ission m ay be proved by or on behalf of the person 

making it ,  if it  is relevant  otherwise than as an adm ission” .  

 
 

A close analysis of Sect ion 21 of the I ndian Evidence Act , it  

perm it  the part ies to prove a part icular adm ission m ade by a 

person by him self or his representat ive, but  subject  to Clause 

(1) .  

 The pet it ioner as a party- in-person contended that  

adm ission is a conclusive proof and the sam e has to be m arked 

in this suit  i.e., the deposit ion recorded in O.S.No.255 of 2005 

on the file of the Chief Judge, City Civil Court , Hyderabad. 

Sect ion 17 of the I ndian Evidence Act  defined the adm ission as a 

statem ent , oral or docum entary or contained in elect ronic form ) , 

which suggests any inference as to any fact  in issue or relevant  

fact , and which is m ade by any of the persons, and under the 

circum stances, hereafter m ent ioned in the Act .  

 Sect ion 31 of the I ndian Evidence Act  further says that  

adm issions are not  conclusive proof of the m at ters adm it ted, but  

they m ay operate as estoppels under the provisions contained 

under the Act .  Therefore, a conjoint  reading of Sect ions 18 and 

31 of the I ndian Evidence Act , it  is clear that  an adm ission is not  

a conclusive proof of the m at ters adm it ted, but  it  would estops 

the person who m ade such adm ission.  
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 The norm al procedure for m arking the previous statem ent  

is to confront  the previous statem ent  to the witness to cont radict  

the sam e under Sect ion 155 of the I ndian Evidence Act .  But  

here, the said P.V.S.Anand Kum ar was not  exam ined as a party 

so as to confront  his previous statem ent , recorded in O.S.No.255 

of 2005 to him  in the present  suit .   But  the content ion of the 

pet it ioner is that  whether he is exam ined or not , his previous 

statem ent  can be m arked as exhibit  and placed reliance on a 

judgm ent  reported in Bh ar at  Sin g h ’s case (5 supra) , wherein 

the Apex Court  held that  an adm ission is substant ive evidence of 

the fact  adm it ted and that  adm issions duly proved are 

“adm issible in evidence irrespect ive of whether the party m aking 

them  appeared in the witness box or not  and whether that  party 

when appearing as a witness was confronted with those 

statem ents in case it  m ade a statem ent  cont rary to the 

adm issions” .  

 I n view of the law declared by the Apex Court  in Bh ar at  

Sin g h ’s  case (5 supra) , an adm ission i.e., the previous 

statem ent  can be m arked as exhibit  even without  exam ining the 

person who m ade such statem ent  or confront ing to him .  The 

only object ion before the t r ial Court  is that  in view of the bar 

under Sect ion 33 of the I ndian Evidence Act , such previous 

statem ent  of a person alive cannot  be m arked as exhibit .  

Sect ion 33 of the I ndian Evidence Act  deals with relevancy of 

certain evidence for proving in subsequent  proceeding, the t ruth 

of facts therein stated and the provisio thereto contem plate 

three situat ions, which are as follows:   
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i)  “ such statement  can be proved that  the proceedings was 

between the sam e part ies or their representat ives in interest ;  

ii)  that  the adverse party in the first  proceeding had the r ight  and 

opportunity to cross exam ine;  and  

iii)  the quest ion in issue were substant ially the sam e in the first  as 

in the second proceeding” . 

 

Therefore, the pet it ioner herein has to sat isfy all the three 

requirem ents under the provisio annexed to Sect ion 33 of the 

I ndian Evidence Act  to m ark the previous statem ent  of 

P.V.S.Anand Kum ar in the present  suit  i.e., the statem ent  

recorded in the previous suit  in the present  suit .  But  here, the 

said P.V.S.Anand Kum ar is the authorized representat ive of the 

defendant  according to the pet it ioner/ party- in-person, however, 

the learned counsel for respondent  inform ed that  he was 

rem oved as an authorized representat ive and subst ituted by 

som e other person. 

I n the present  case, as he was not  the alleged authorized 

representat ive, the said P.V.S.Anand Kum ar, did not  enter into 

the witness box. Therefore, the pet it ioner had no opportunity to 

confront  the docum ent  to the said P.V.S.Anand Kum ar and in 

such a case, it  is difficult  for him  to confront  the docum ent  i.e., 

previous statem ent  recorded in O.S.No.255 of 2005.  I f Sect ions 

21 and 33 of I ndian Evidence Act  are read co- joinly, the 

pet it ioner is required to establish three requirem ents under the 

provisio to Sect ion 33 of Evidence Act .  But , the pet it ioner 

contended that  the provisions from  Sect ion 32 of Evidence Act  

onwards have no applicat ion to Sect ion 21 of the Act . Therefore, 

Sect ion 33 of the I ndian Evidence Act  cannot  be applied.  
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The counsel for the respondent  based on the pr inciple laid 

down in Sash i  Jen a’s  case contended that  previous statem ent  

of said P.V.S.Anand Kum ar cannot  be m arked as exhibit  before 

the Court  unless he is exam ined, based on the three 

requirem ents contained in Sect ion 33 of the I ndian Evidence Act  

and in para No.8 of the Judgm ent , the Apex Court  held as 

follows:   

“From a bare perusal of the aforesaid provision, it  would 

appear that  evidence given by a witness in a judicial proceeding or 

before any person authorized to take it  is adm issible for the purpose 

of proving in a subsequent  judicial proceeding or in a later stage of 

the same judicial proceeding, the t ruth of the facts which it  states in 

its evidence given in earlier judicial proceeding or earlier  stage of the 

sam e judicial proceeding, but  under proviso there are three pre-

requisites for making the said evidence adm issible in subsequent  

proceeding or later stage of the same proceeding and they are ( i)  that  

the earlier proceeding was between the same part ies;  ( ii)  that  the 

adverse party in the first  proceeding had the r ight  and opportunity to 

cross exam ine;  and ( iii)  that  the quest ions in issue in both the 

proceedings were substant ially the sam e, and in the absence of any of 

the three pre- requisites afore-stated, Sect ion 33 of the Act  would not  

be at t racted. This Court  had occasion to consider this quest ion in the 

case of V.M. Mathew vs. V.S. Sharm a & Ors., AI R 1996 Suprem e 

Court  109, in which it  was laid down that  in view of the second 

proviso, evidence of a witness in a previous proceeding would be 

adm issible under Sect ion 33 of the Act  only if the adverse party in the 

first  proceeding had the r ight  and opportunity to cross exam ine the 

witness. The Court  observed thus at  pages 110 and 111 : -   

"The adverse party referred in the proviso is the party in the 

previous proceeding against  whom the evidence adduced therein was 

given against  his interest . He had the r ight  and opportunity to cross 

� �exam ine the witness in the previous proceeding the proviso lays 

down the acid test  that  statem ent  of a part icular witness should have 

been tested by both part ies by exam inat ion and cross-exam inat ion in 
order to make it  adm issible in the later proceeding."  

 

Here, the m ain object ion for m arking the docum ent  is that  

said P.V.S.Anand Kum ar rem ained ex parte in the suit  and 

thereby he will not  appear as a witness before the Court .  But , 

the pet it ioner can sum m on the said P.V.S.Anand Kum ar as a 

Court  witness and the Court  by exercising power under Order 16 

Rule 14 CPC m ay sum m on the said P.V.S.Anand Kum ar as a 
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witness in view of 1976 am endm ent  to CPC.  Earlier, only 

persons, who are not  part ies to the suit ,  alone are perm it ted to 

be exam ined.  But , after am endm ent , the words “ including a 

party to the suit  and not  called as a witness by a party to the 

suit ”  are included and therefore, the pet it ioner can sum m on the 

said P.V.S. Anand Kum ar, who is a representat ive of first  

defendant , and exam ine him  as a witness confront ing the 

previous statem ent  recorded in O.S.No.255 of 2005 by the Chief 

Judge, City Civil Court , Hyderabad. This posit ion is clar ified in 

m ore than one prospect ive pronouncem ents of this Court .  

I n Kosu r u  Kal in g a Mah ar a j u  v  Kosu r u  Kaik am m a 7  

case, this Court  held as follows:  

"A reading of Rule 14 of Order 16 would leave no doubt  in 

the m ind to say that  "either party to the suit  proceedings 

can summon a person including a party to the suit  who is 

not  called as a witness by a party to the suit , as a 

witness".  

Legislature has felt  the need for a direct  provision 

enabling the Court  to summon a party for giving evidence 

as a witness to help curbing the malpract ice of a party 

not  appearing as a witness and forcing the other party to 

call him  as a witness, and adjudicate the issues properly. 

What  is laid down in the above provision is that  if the 

Court  is sat isfied about  such a necessity to cause any 

person to be exam ined as a witness, Court  can sum m on 

such person as a witness. The emphasis is laid on the 

subject ive sat isfact ion of the Court . However, this power 

is to be exercised by the Courts guardedly and not  as a 

m at ter of rout ine."  

  

 I n Nat ion al  I n su r an ce Co . Lt d  v . Su sr u  Sea Food s, 

Visak h apat n am 8  this Court  held as follows:   

“   a Civil Court  is conferred with jur isdict ion and power to 

exam ine any person including a party to the suit  who is not  called as 

                                                            

7 1999(6) ALD 789 

8 2005 (1) ALD 464 
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a witness by a party to the suit . This can be done on its own m ot ion, 

which m eans and includes that  its jur isdict ion can even be set  in 

m ot ion by any of the part ies to the suit . The words " to exam ine any 

person, including a party to the suit "  has been subst ituted for " to 

exam ine any person other than a party to the suit "  by Act  104 of 

1976, with effect  from  1-2-1977. What  was otherwise implicit  is now 

made explicit  that  even a party to the suit  who is not  called as a 

witness by a party to the suit  can be called by the Court  as a witness 

to give evidence, or to produce any docum ent  in his possession” . 

 

 

      Relying on the judgm ent  of Nat ion al  I n su r an ce Co . Lt d  (8 

supra) , this Court  took a sim ilar view in T. Nar ay an a Red d y  v . 

Pat an  Razak  Kh an  an d  an o t h er 9  case” .  

  I n view of the law declared by this Court , though, the 

said P.V.S.Anand Kum ar is a party, who rem ained ex parte,  he 

can be sum m oned and if he is sum m oned as a Court  witness on 

any applicat ion filed under Order 16 Rule 14, the deposit ion i.e., 

previous statem ent  recorded in O.S.No.255 of 2005 can be 

confronted to put  an end to cont roversy without  touching other 

cont roversy. Therefore, a liberty is given to the pet it ioner to file 

an appropriate applicat ion under Order 16 Rule 14 CPC before 

the t r ial Court  and on filing such applicat ion, the Court  m ay 

consider his request  and pass appropriate order and in the event  

of appearing the said P.V.S.Anand Kum ar as a Court  Witness, 

the pet it ioner can confront  his previous statem ent . I f for any 

reason, the t r ial Court  declined perm ission, the pet it ioner is at  

liberty to approach this Court  for appropriate rem edy. 

With the above direct ion, this Civil Revision Pet it ion is 

disposed of.  

                                                            

9 2009(1)ALD 839 



  10 

  As a sequel, m iscellaneous pet it ions, if any, pending in 

this case, shall stand dism issed. 

                          

________________________________ 

                                        M. SATYANARAYANA MURTHY, J  

Date:    05-07-2017. 

eha 
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HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
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