HONOURABLE SRI JUSTICE M.SATYANARAYANA MURTHY
CRIMINAL PETITION No.1354 OF 2017

ORDER.
This Criminal Petition is filed under Sections 437 and 439 of

Cr.P.C. to enlarge the petitioner on bail in connection with Crime
No.14 of 2016 of Kotananduru Police Station, East Godavari District,
registered for the alleged offences punishable under Section 8 (c) r/w

20(b) (ii) (c) of the N.D.P.S. Act, 1985. (In short “the Act”).
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sample from each packet, under the cover of mediators’ report. On
the basis of mediators’ report, police registered a case in the above
crime. Hence, the petitioner has allegedly committed the offences
referred supra.

The present petition is filed on two grounds.

The first ground is non-compliance of Section 42 of the Act

and second ground is non-compliance of Section 50 of the Act.
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So far as Section 42 of the Act is concerned, Investigating
Agency is required first to inform about an offence punishable under
Section 8 (¢) r/w ZO(b) (ii) (c) of the N.D.P.S. Act, 1985 and
non-compliance of this vitiates the entire procedure.

In BHASKARA GOVINDU & ANOTHER V. STATE OF ANDHRA
PRADESH,  VISAKHAPATNAM  DISTRICT, REP. BY PUBLIC
PROSECUTOR, HIGH COURT / ) held at paragraph 8 of the said

judgment, this Court discussed about importance of violation of

Section S-Aet-and for the
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STATE ' JGH INSPRCTOR/ PQLICERTY, vheid x Court
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complia >d is not

searched and no contraband was seized from the person of accused
but conducted seizure of the car and found contraband from the
dickey of the car. Therefore, insisting compliance of Section 50 of
the Act does not arise since the presence of accused was not

searched.
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Learned counsel for the petitioner placed reliance on a
decision reported in KISHAN CHAND Vs. STATE OF HARYANA (5')
wherein the apex court discussed about the effect in non-compliance
of Section 42 of the Act while holding that it is mandatory and
sending of report as required under Section 57 will be no
compliance, factually and/or in the eye of law with provisions of
Sections 42 and 57 operate in different fields and at different stages,

and each has to be strictly complied with as per its own terms.
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conduced by officer gazetted rank would not vitiate, moreover,
non-compliance of Section 50 the Act, 1985, does not arise.

[ find no ground to vitiate the entire proceedings prima facie,
however, the quantum of Ganja seized from the possession of
petitioner is commercial quantity from the dickey of the car is

commercial quantity and thereby, Section 37 would apply.

% (2013) 2 SCC 502
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In STATE OF MADHYA PRADESH V. KAJAD ), the Supreme
Court held that the purpose for which the NDPS Act was enacted and
the menace of drug trafficking which intends to curtail is evident
from its scheme. A perusal of Section 37 of the Act leaves no doubt in
the mind of the Court that a person accused of an offence,
punishable for a term of imprisonment of five years or more, shall
generally be not released on bail. Negation of bail is the rule and its

grant is an exception under sub clause (ii) of clause (b) of Section

37(1). I le-Court-mus > record
produce e Satisticcathiatrihetedre 1o inds for
believin Heaceusodas.nof guilty.oflie offcnt 'hich he
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Ir NOL SINGEIY:. SUE - OFPINIAB 1e Court
held th: soffeces-pulshablc mor ars, the
Courts 1 1 1 before
convicti at if the

Public Prosecutor opposes the bail application, no accused shall be
released on bail, unless the Court is satisfied that there are
reasonable grounds for believing that he is not guilty for such
offences.

In CUSTOMS, NEW DELHI V. AHMADALIEVA NODIRA (°) it

was held that the Court has to keep in mind two conditions i.e, the

* AIR 2001 SC 3317
®(1999) 3 SCC 321
€ 2004 (1) JCC 662
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satisfaction of the Court that there are reasonable grounds for
believing that the accused is not guilty of the alleged offence and that
he is not likely to commit any offence while on bail, the conditions
are cumulative and not alternative, the satisfaction contemplated
regarding the accused being not guilty has to be based on reasonable
grounds and the expression reasonable grounds means something
more than prima facie grounds and it contemplates substantial

probable causes for believing that the accused is not guilty of the

alleged «
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conclud t thq [acguse okBirilty basedon ked ground
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Ev 1 general
provisio 439 are

applicable. Besides the application of general provisions of Cr.P.C,
certain safeguards are provided in the Act to grant bail, while
placing reversal burden in view of Section 35 & 54 of NDPS Act.
Therefore, the general principles governing bails under Section 437,
438 & 439 are equally applicable to the bail applications filed for the

offences punishable under Sections 8(C) read with Section
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20(b)(ii)(C) of NDPS Act for enlarging the accused in the above
crimes under NDPS Act, where commercial quantity is involved.

The general principle is that, unless the Court comes to a
conclusion that there are no reasonable grounds that the
petitioner/accused did commit no offence and that there is no
apprehension of interference with investigation in case the petitioner
is enlarged on bail, the Court can enlarge the accused on bail.

Here, in this case, material on record goes to show that prima

facie, tt Qmmit-offer se, it is
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Petition:

JUSTICE M.SATYANARAYANA MURTHY
Dated 28-2-2017.
Dvs.
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