
HON’BLE SRI JUSTICE S.V. BHATT 

 

W.P.Nos.19992 OF 2006 & 24147 Of 2016 

COMMON ORDER: 

 

Heard  Mr.J.Prabaka r for petitioners and  Mr.P.Sridhar Rao for 

respondent No.2. 

 

The Genera l Manager, Singareni Collieries Company Limited  

(SCCL) and  its offic ers a re the petitioners in these two writ petitions. 

M.Komara iah/ workman is the 2nd  respondent.  

 

It is sta ted  by the lea rned  c ounsel appearing  for the pa rties 

tha t W.P.No.24147 of 2016 is dependent on the outc ome of 

W.P.No.19992 of 2006 and  addressed  the Court in W.P.No.19992 of 

2006.  The petitioners p ray for the following reliefs: 

 

W.P.No.19992 of 2006: 

       ….to issue appropriate writ order or direction 

particularly one in nature of writ of Certiorari after calling 

for the records from the 1st respondent pertaining to 

I.D.No.148 of 2004 and quash the same as illegal, arbitrary 

and without jurisdiction, and pass such other order or 

orders….. 

 

W.P.No.24147 of 2016: 

     ….this Hon’ble Court may be pleased to issue a writ, or 

direction more particularly one in the nature of Writ of 

Certiorari calling for the records from the 1st respondent 

pertaining to the orders dated 16.02.2016 passed in 

E.P.No.16/2014 and consequential order dated 07.06.2016 

passed in E.A.No.2/2016 in E.P.No.16/2014 in 

I.D.No.148/2004 and quash the same as the same are 

illegal, arbitrary and without jurisdiction….. 

 

The c irc umstanc es p rec ed ing to filing  of the writ petition a re 

not in d ispute.   
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On 27.02.1993, the 2nd  respondent was appointed  as Bad li 

Filler in SCCL.  On 11.09.1998, the petitioners served  show c ause 

notic e a long with c op ies of enquiry report initia ted   

pursuant to show c ause notic e da ted  11.09.1998.  On 15.10.1998, 

the 2nd  respondent submitted  rep ly.  The management sinc e was 

not sa tisfied  with the rep ly, through p roc eed ings da ted  09.12.1998 

(Ex.M6) d ismissed  the 2nd  respondent from servic e. While matter 

stood  thus, on 24.02.2000 (Ex.M7) memorandum of settlements  

was a rrived  a t and  signed  between the management of SCCL  

and  the union.  One of the c lauses in the settlement dea ls with  

re-emp loyment of workers d ismissed  between 01.01.1997 to 

31.12.1999 on ac c ount of absenteeism.  The c lause reads as follows: 

       “The management has stated that disciplinary action 

was taken against the chronic long absentees in 

accordance with the procedure laid down in Company’s 

Standing Orders. 

 

In view of the persistent request made by the union, 

it is hereby agreed that a High Power Committee headed 

by Director (P.A & W) will examine the cases of workmen 

dismissed on account of absenteeism during the period 

from 01.01.1997 to 31.12.1999.   

 

Such of those dismissed workmen who deserve 

favourable consideration on merits and recommended by 

the committee will be appointed as Badli Fillers for a period 

of one year on trial basis.  If the workmen of such  

re-employment not put in satisfactory attendance of 190 

actual musters in a year (trial period) their services would 

stand terminated at the end of one year without any 

notice”.  

  

On 28.06.2001, the petitioner was re-emp loyed  as Bad li Filler 

sub jec t to fo llowing c ond itions: 
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 “Your services shall stand terminated automatically 

on completion of 12 months period from the date of your 

appointment. You have to put in 190 actual musters during 

the trial period of 12 months to consider for your  

re-appointment afresh as Badli Filler. 

  

 Please note that this appointment is purely 

temporary and your previous will carry no weightage”. 

 

It is ma tter of rec ord  tha t the servic es of 2nd respondent  

were d isengaged by referenc e to the c lauses read  above, for the 

2nd  respondent c ould  not sec ure required  number of a ttendanc e to 

qua lify for re-appointment as Bad li Filler.  

 

The 2nd  respondent, under Sec tion 2-A(2) of the Industria l 

Disputes Ac t, 1947 (for short ‘ the Ac t’ ), ra ised  I.D.No.148 of 2004 

c ha lleng ing the termina tion order da ted  09.12.1998 (Ex.M.6).  The 

grounds of c ha llenge aga inst d ismissa l order a re tha t suffic ient 

c ause for not a ttend ing the work, though shown, is not p roperly 

apprec ia ted  and  in the fac t situa tion of the c ase, it c annot be 

trea ted  as misc onduc t.  The domestic  enquiry c onduc ted  is 

fa rc ic a l.  The 2nd  respondent, it is a lleged , was vic timized .  The 

punishment of d ismissa l is shoc king ly d isp roportiona te.  Pursuant to 

his re-emp loyment vide order da ted  28.06.2001, the 2nd  respondent 

c la ims to have been working regula rly, but on ac c ount of 

unfortuna te ac c ident, the 2nd  respondent c ould  not sa tisfy the 

muster for re-appointment. Therefore, he c ha llenges the first 

d ismissa l order, set aside the same and  p rays for reinsta tement. 

 

The petitioners filed  c ounter a ffidavit and  c ontended  tha t  

the industria l d ispute under Sec tion 2-A (2) of the Ac t is not 

ma inta inab le.  It is a lleged  tha t the 2nd  respondent a ttended  the  
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enquiry c onduc ted  on 21.03.1998 and  admitted  the c harges.   

The 2nd  respondent was g iven full and  fa ir opportunity in the 

domestic  enquiry.  The management sinc e was d issa tisfied  with the 

exp lana tion of 2nd  respondent, through order da ted  09.12.1998 

d ismissed  the petitioner from servic e.  On re-appointment, it is 

ma inta ined  tha t there need  not be termina tion, for if a  workman  

re-emp loyed  under the settlement does not qua lify with required  

number of days, the servic es a re automatic a lly termina ted .  

Therefore, the letter of termina tion is automatic  and  no exc ep tion 

c an be taken.  The parties have adduc ed  evidenc e before the 

labour c ourt.  Exs.W-1 to W-27 were marked  on beha lf of  

2nd  respondent and  Exs.M-1 to M-8 were marked  on beha lf of 

petitioners.    

 

The 1st respondent framed  the following points for 

c onsidera tion: 

I. Whether the petition is maintainable under Section 2-

A(2) of the I.D. Act? 

 

II. Whether the domestic enquiry is valid? 

III. Whether the petitioner is entitled for  

re-instatement into service as prayed for? 

 

 The 1st respondent on point No.1 held  tha t the d ispute is 

ma inta inab le.  On point No.2, the Tribuna l held  tha t the domestic  

enquiry was c onduc ted  fa irly and  as per rules.  On point No.3, the 

1st respondent observed  tha t the settlement in Ex.M-7 is a  genera l 

agreement between the parties, dea ls with reinsta tement of 

emp loyees termina ted  on the ground  of absenteeism.  Therefore, 

the c ase of 2nd  respondent was not spec ific a lly c onsidered  for  
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re-emp loyment under a  spec ific  settlement, for reinsta tement of  

2nd  respondent was a t the instanc e of union and  by the 

management. 

 

 Having regard  to the d isab ility whic h p revented  the  

2nd  respondent from  a ttend ing the duty, the fa ilure to c onsider the 

doc uments p lac ed  by the 2nd  respondent and  on being sa tisfied  

tha t the punishment of d ismissa l is d isp roportiona te to the 

misc onduc t a lleged  aga inst the petitioner, ordered  reinsta tement 

without bac kwages and  imposed  punishment of stoppage of two 

annua l inc rements without effec ting  future inc rements.  Henc e, the 

writ petition. 

 

 Mr.J.Prabhakar c onfined  the c ha llenge to the award  by 

c ontend ing tha t in view of I.D.No.148 of 2004 reinsta tement is not 

ma inta inab le.  Ac c ord ing  to him, the 2nd  respondent was d ismissed  

from servic e through Ex.M-6 da ted  09.12.1998. On 28.06.2001,  

the management reinsta ted  the petitioner into servic e. After 

reinsta tement under a  settlement, the 2nd  respondent c annot ra ise 

I.D.No.148 of 2004 c ha lleng ing termina tion da ted  09.12.1998, for the 

settlement is b ind ing between parties.  He further c ontended  tha t 

the 2nd  respondent is estopped  from c ha lleng ing the order da ted  

09.12.1998.  Therefore, he p rays for setting  aside the award  

impugned in the writ petition. 

 

 On the other hand , Mr.Sridhar Rao c ontends tha t the 

ob jec tion now ra ised  by the petitioners was not spec ific a lly ra ised  

before the Labour Court.  Therefore, this Court c annot c onsider a  
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new fac t or lega l g round  aga inst the lega lity or va lid ity of award  

da ted  01.04.2006.  Ac c ord ing  to him, the 2nd  respondent was 

justified  both in law and  fac t in invoking  the jurisd ic tion of Labour 

Court under Sec tion 2-A (2) of the Ac t.  Ac c ord ing to him, there is 

no estoppel aga inst sta tute.  Sec ond ly, ac c ord ing to sub-sec tion (3) 

of Sec tion 2-A (2) of the Ac t, the d ispute sha ll be ra ised  before 

exp iry of 3 years.  The estoppel is unfounded  and  the reinsta tement 

ordered  by the 1st respondent is in exerc ise of its jurisd ic tion under 

Sec tion 11-A of the Ac t and  no mistake per se, muc h less pa tent 

illega lity is pointed  out aga inst the award .  It is further c ontended 

tha t the question of d isp roportiona lity of punishment is within the 

jurisd ic tion of 1st respondent.  Whether the punishment imposed  is 

d isp roportiona te or not is tested  from the exp lana tion offered  by the 

2nd  respondent together with doc umenta ry evidenc e showing the 

c irc umstanc es under whic h the 2nd  respondent c ould  not a ttend  

duty.  Ac c ord ing to him, there c annot be an agreement to wa ive 

the right under Sec tion 2-A(2) of the Ac t ava ilab le to a  workman.  

As the p lea  now ra ised  was not taken before the 1st respondent,  

the same is unava ilab le and  p rays for d ismissing  the writ petition. 

 

 He further c ontended  tha t the find ings in award  a re based   

on ac c ep tab le evidenc e and  therea fter the p roportiona lity of 

punishment was c onsidered .  Even assuming tha t the d isc retion was 

exerc ised , still no c ase warranting  interferenc e under Artic le 226 of 

the Constitution of Ind ia  is made out aga inst suc h exerc ise of 

d isc retion.   He p rays for d ismissing the writ petition.  

 

 Now the points for c onsidera tion a re – 
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a)  whether I.D.No.148 of 2004 is maintainable or the 

 2nd respondent is estoppped from raising a dispute 

 under Section 2-A(2) of the Act? 

 
b)  Whether the 1st respondent has properly 

 exercised its jurisdiction under Section 11-A of the 

 Act while modifying the punishment?  

  

 The c irc umstanc es a re sta ted  in suffic ient deta il in the 

p rec ed ing paragraphs.  The c ontention is ra ised , I am sa tisfied , c an 

be examined  from the admitted  c irc umstanc es.  The petitioner was 

appointed  as Bad li Worker on 27.02.1993.   The petitioner has put in 

about six years of servic e when he was c harge sheeted  for 

unauthorized  absenc e, whic h resulted  in d ismissa l from servic e.    

The d ismissa l from servic e, in the c onsidered  view of this Court, 

c onstitutes independent c ause of ac tion.  The 2nd  respondent has 

remedy under sec tion 2-A of the Ac t to ra ise a  d ispute within three 

years from 09.12.1998. It is not the c ase of petitioners tha t the 

d ispute is ra ised  beyond  three years.  Likewise, the settlement 

a rrived  a t on 24.02.2000 p rovides for re-emp loyment with c erta in 

c ond itions.  In c ases where a  workman loses length of substantia l 

servic e, by ac c ep ting  the re-emp loyment, to infer suc h c onc lusion 

there ought to be something spec ific  in the settlement showing tha t 

the d ismissed  emp loyees have agreed  to forgo the past servic e 

and  ava iled  the benefit under Memorandum of Settlement. 

 

 Mr.Prabhakar has fa irly c onc eded  tha t he is unab le to d raw 

the a ttention of the Court to a  p rovision dea ling  with the above 

situa tion.   He further submits tha t in sp ite of best researc h he is 

unab le to get an authority on the wa iver of right under Sec tion  

2-A(2) of the Ac t.  Further, a fter perusing the written sta tement filed  
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by the petitioners herein in I.D.No.148 of 2004, I am sa tisfied  tha t the 

ob jec tion now p rojec ted  was not taken before the 1st respondent.  

These c irc umstanc es taken together or separa tely, this Court is of 

the view tha t the petitioners c ould  not suc c essfully c ha llenge the 

find ings rec orded  by the 1st respondent. The points a re answered  

ac c ord ing ly.  W.P.No.19992 of 2006 fa ils and  is, ac c ord ing ly, 

d ismissed .  

 

 In view of submission tha t the outc ome of W.P.No.24147 of 

2016 follows the result in W.P.No.19992 of 2006, the writ petitions a re 

d ismissed .   There sha ll be no order as c osts. 

 

Consequently, pend ing misc ellaneous petitions, if any, stand  

c losed .  

                              
____________ 

         S.V.BHATT, J 

                                                       

18th April, 2017 

Lrkm  


