
THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 

CRIMINAL PETITION NO. 2776 OF 2017  

 

ORDER: 

 

 This Crimina l Petition under Sec tions 437 and  439 of the Code 

of Crimina l Proc edure, 1973 (for short ‘Cr.P.C.’ ), is filed  to enla rge the 

petitioners/ A-3 and  A-4 on ba il in Crime No.3 of 2017 of Na thavaram 

Polic e Sta tion, Visakhapa tnam Distric t for the offenc e under Sec tions 

20(b )(i)(c ) r/ w 8 (c  ) and  25 of N.D.P.S. Ac t and  they a re in jud ic ia l 

c ustody sinc e 25.01.2017. 

 The c ase of the p rosec ution is tha t on 25.01.2017 on rec eip t of 

c red ib le information about transporta tion of ganja , vehic le c hec k 

was c onduc ted  a t Vedurapa lli junc tion and  one vehic le bearing  

No. DL3 CBK 0578 indogo CS GLX c ome from Adakula  village and  

p roc eed ing to Vedurapa lli and  on notic ing  the vehic le c hec k by 

polic e, the ac c used  tried  to fled  away. But, the Sub-Inspec tor of 

Polic e a long with sta ff c hased  the c a r and  found  five persons in the 

c a r and  two persons esc aped  from the sc ene of offenc e and  three 

other persons were apprehended , on interroga tion they d isc losed  

their identity and  on searc h of the c a r, they found  ganja  of 32 kgs. 

and  a fter fo llowing nec essary p roc edure, d rawn the samp les and  

seized  the c ontraband  under the c over of med ia tors’  report, 

a rrested  the petitioners.  But, A-1 and  2 were absc ond ing, till today 

they a re not a rrested  and  on the strength of the med ia tors’  report, 

the above c rime was reg istered  for the offenc es mentioned  supra . 

 The ma in c ontention of the lea rned  c ounsel for the petitioners 

is tha t there was no p rogress in the investiga tion, A-1 and  A-2 were 
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not a rrested  till today, tha t apart the petitioners who a re the d rivers 

of the vehic le never involved  in any transporta tion of ganja  p rior to 

the a lleged  inc ident a t any time and  therefore, they c annot be kep t 

in p rison as p re-tria l detenues and  tha t A-5 who is simila rly p lac ed , 

was enla rged  on ba il vide Crl.M.P.No.475 of 2017 on 23.02.2017 by 

the Spec ia l Judge under NDPS Ac t.  The petitioners a re a lso entitled  

for ba il to ma inta in the parity. 

 The lea rned  Pub lic  Prosec utor the Sta te of Andhra  Pradesh 

would  submit tha t A-1 and  A-2 were absc ond ing and  thereby they 

were not a rrested . But, fa ilure to a rrest A-1 and  A-2 is not a  ground  

and  simila rly release of A-5 on ba il is a lso not a  ground  to enla rge 

the petitioners herein on ba il being the d rivers of the vehic le 

involved  in the c rime transporting  ganja . 

 Even ac c ord ing to the lea rned  c ounsel for the petitioners tha t 

these petitioners a re the d rivers d riving  the vehic les involved  in the 

c rime and  oc c up ied  by A-1, A-2 and  A-5 a long with ganja  of 32 kgs 

involved  in the c rime is c ommerc ia l quantity.  

Sec tion 8(c ) of N.D.P.S. Ac t p rohib its p roduc tion, manufac ture, 

possess, sell, purc hase, transport, warehouse, use, c onsume, import 

inter-Sta te, export inter-Sta te, import into Ind ia , export from Ind ia  or 

tranship  any narc otic  d rug or psyc hotrop ic  substanc e, exc ep t for 

med ic a l or sc ientific  purposes and  in the manner and  to the extent 

p rovided  by the p rovisions of this Ac t or the rules or orders made 

thereunder and  in a  c ase where any suc h p rovision, imposes any 

requirement by way of lic enc e, permit or authorisa tion a lso in 

ac c ordanc e with the terms and  c ond itions. 
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 Here, it is not the c ase of the petitioners tha t they possess any 

authorisa tion or lic enc e or permit to transport ganja .  They a re 

admitted ly d rivers of the vehic le involved  in the c rime and  in view of 

Sec tion 8 (c ) of the Ac t, the petitioners being the d rivers a re a lso 

equa lly liab le for the offenc e a long with the persons who a re 

transporting  ganja .  Therefore, suc h viola tion of Sec tion 8 (c ) of the 

Ac t would  a ttrac t the offenc e punishab le under Sec tion 20(b )(i)(c ) 

of the Ac t. 

Sec tion 37 of NDPS Ac t c rea ted  an interd ic t to grant ba il for an 

offenc e punishab le under va rious p rovisions of the Ac t, where a  

c ommerc ia l quantity of c ontraband  is involved . Ac c ord ing to 

Sec tion 37(1)(b ) of NDPS Ac t, unless the Court rec ords its sa tisfac tion 

tha t the petitioner d id  c ommit no offenc e and  tha t he would  not 

c ommit no offenc e aga in while on ba il under Sec tion 439 Cr.P.C in 

serious offenc es like the offenc e punishab le under Sec tions 8 ( c  ) 

r/ w Sec . 20(b )(i)(c ) of NDPS Ac t. 

 In State of Madhya Pradesh v. Kajad1 the Supreme Court held  

tha t the purpose for whic h the NDPS Ac t was enac ted  and  the 

menac e of d rug tra ffic king whic h intends to c urta il is evident from its 

sc heme. A perusa l of Sec tion 37 of the Ac t leaves no doub t in the 

mind  of the Court tha t a  person ac c used  of an offenc e, punishab le 

for a  term of imprisonment of five years or more, sha ll genera lly be 

not released  on ba il. Nega tion of ba il is the rule and  its grant is an 

exc ep tion under sub  c lause (ii) of c lause (b ) of Sec tion 37(1). For 

granting  ba il, the Court must, on the basis of the rec ord  p roduc ed  

before it, be sa tisfied  tha t there a re reasonab le grounds for 

                                                 
1
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believing tha t the ac c used  is not guilty of the offenc es with whic h 

he is c harged  and  further tha t he is not likely to c ommit any offenc e 

while on ba il. 

 In Maktool Singh v. State of Punjab2 Supreme Court held  tha t 

for a ll the offenc es punishab le more than five years, the Courts 

power to release the ac c used  on ba il during  the period  before 

c onvic tion has been thus d rastic a lly c urta iled  by p rovid ing tha t if the 

Pub lic  Prosec utor opposes the ba il app lic a tion, no ac c used  sha ll be 

released  on ba il, unless the Court is sa tisfied  tha t there a re 

reasonab le grounds for believing tha t he is not guilty for suc h 

offenc es.  

 In Customs, New Delhi v. Ahmadalieva Nodira3 held  tha t the 

Court has to keep in mind  two c ond itions i.e, the sa tisfac tion of the 

Court tha t there a re reasonab le grounds for believing tha t the 

ac c used  is not guilty of the a lleged  offenc e and  tha t he is not likely 

to c ommit any offenc e while on ba il, the c ond itions a re c umula tive 

and  not a lterna tive, the sa tisfac tion c ontemp la ted  regard ing the 

ac c used  being not guilty has to be based  on reasonab le grounds 

and  the expression reasonab le grounds means something more 

than p rima fac ie g rounds and  it c ontemp la tes substantia l p robab le 

c auses for believing tha t the ac c used  is not guilty of the a lleged  

offenc es. 

 In view of the law dec la red  by the Apex Court in the 

judgments referred  supra , Sec tion 37 of NDPS Ac t, unless the Court 

c onc ludes tha t the ac c used  is not guilty based  on reasonab le 
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ground  and  tha t there is no possib ility of c ommitting  simila r offenc es 

while on ba il, where the offenc es a re punishab le for more than five 

years, he sha ll be enla rged  on ba il. 

 Even ac c ord ing to Sec tion 37 of NDPS Ac t, the genera l 

p rovisions regard ing grant of ba il under Sec tion 437, 438 & 439 a re 

app lic ab le. Besides the app lic a tion of genera l p rovisions of Cr.P.C, 

c erta in sa feguards a re p rovided  in the Ac t to grant ba il, while 

p lac ing reversa l burden in view of Sec tion 35 & 54 of NDPS Ac t. 

Therefore, the genera l p rinc ip les governing ba ils under Sec tion 437, 

438 & 439 a re equa lly app lic ab le to the ba il app lic a tions filed  for the 

offenc es punishab le under Sec tions 8(C) read  with Sec tion 

20(b )(ii)(C) of NDPS Ac t for enla rg ing the ac c used  in the above 

c rime under NDPS Ac t, where c ommerc ia l quantity is involved . 

In view of the law dec la red  by the Supreme Court in the 

judgments in Kajad, Maktool Singh, Customs New Delhi c ases 

referred  supra  and  Sec tion 37 of the Ac t, the petitioners a re not 

entitled  to c la im ba il, as the quantity of ganja  involved  is 

c ommerc ia l and  the offenc e c ommitted  by them is punishab le with 

imprisonment for a  term more than five years, g ranting  ba il is an 

exc ep tion and  nega ting  ba il is a  routine, in view of the law dec la red  

by the Apex Court in the judgments referred  supra .  

 One of the c ontentions ra ised  by the lea rned  c ounsel for the 

petitioners is tha t A-5 was a lready enla rged  on ba il, but tha t itself is 

not a  ground  to enla rge the petitioners on ba il sinc e he belongs to 

Visakhapa tnam and  the Spec ia l Judge for tria l of offenc es under 

N.D.P.S. Ac t imposed  c erta in c ond itions though he is simila rly 
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p lac ed .  Therefore, suc h release of A-5 is not a  ground  to enla rge 

the petitioners herein on ba il. 

 In view of the admission made by the petitioners tha t they a re 

d rivers engaged  for transporting  ganja  in the vehic les a t the time of 

the inc ident i.e. vehic le c hec k, find ing c ontraband  in the vehic les.  

Therefore, the petitioners a re d isentitled  to c la im ba il in the above 

c rime, tha t apart, these petitioners a re residents of Aryanagar, 

Kanapur, U.P. and  Biha r Sta te respec tively and  in c ase the 

petitioners a re enla rged  on ba il, it is d iffic ult to sec ure their p resenc e 

before the Court during  tria l and  a t the same time, it is d iffic ult for 

the Court to p roc eed  with the tria l and  d ispose of the matter in 

ac c ordanc e with law. 

Henc e, on overa ll c onsidera tion of the entire materia l 

ava ilab le on rec ord , I find  no ground  to enla rge the petitioners on 

ba il. 

In the result, this Crimina l Petition is d ismissed .  

      Misc ellaneous petitions, if any, pend ing in this c rimina l petition, 

sha ll stand  c losed .     

____________________________________ 

JUSTICE M. SATYANARAYANA MURTHY 

Date:19.04.2017 

c c m 
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THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

 

CRIMINAL PETITION NO.2776 OF 2017  

 

Date:19.04.2017 

 

 

c c m 

 
 


