
 
THE HON’ BLE SRI JUSTICE M.SEETHARAMA MURTI 

 
Criminal Revision Case no.2146 of 2016 

 
ORDER: 
 

 This Criminal Revision Case, under Sect ions 397 and 401 of the Code of 

Criminal Procedure, 1973, (‘ the Code’ ) is f iled by the pet it ioner/ A1 having 

been aggrieved of the orders, dated 18.07.2016, of the learned Special Judge 

for SPE & ACB Cases-cum-II Addit ional Dist rict  & Sessions Judge, Nellore, 

passed in Crl.M.P.no.220 of 2016 in C.C.no.9 of 2016. 

 
2.  I have heard the submissions of Sri J.Prabhakar ,  learned counsel 

represent ing Sri K.Raghavacharyulu, learned counsel appearing for the 

pet it ioner, and of Sri Udaya Bhaskara Rao,  learned Standing Counsel for ACB, 

appearing for the respondent / State of AP.  I have perused the material record. 

 
3.  On merits and by the order impugned in the revision case, the t rial Court  

dismissed the applicat ion f iled by the pet it ioner under Sect ion 239 of the Code 

for his discharge.  Therefore, the aggrieved pet it ioner is before this Court .  

 
4.  On considerat ion of the pleadings and submissions, it  appears that  the 

following are the two grounds, based on two sets of content ions, urged by the 

pet it ioner-A1 – (i) the charges are groundless and that  the averments in the 

charge sheet , the evidence collected and the incidental circumstances on 

considerat ion do not  disclose even a prima facie case, leave alone a st rong 

case; and, hence, the pet it ioner is ent it led to be discharged; and, (ii) the 

sanct ion orders issued by the Government  of Andhra Pradesh are invalid; 

therefore there is no valid sanct ion to prosecute the pet it ioner-A1; and, hence, 

the pet it ioner-A1 is ent it led to be discharged.  

5. In support  of the f irst  ground, the case of the pet it ioner/ A1 and the 

submissions made on his behalf ,  in brief ,  are as follows: - ‘ A charge sheet  is 
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f iled in the above said case against  the pet it ioner/ A1 for the offences 

punishable under Sect ions 7 and 13(2) read with 13(1) (d) of the Prevent ion of 

Corrupt ion Act , 1988 (Act  49 of 1988) (hereinafter referred to as ‘ Act  of 1988’ ).   

No prima facie case is made out  against  the pet it ioner for the said offences.  

The charge against  the pet it ioner is groundless.  No allegat ion is made that  he 

is habitually corrupt .  No case is made out  for framing a charge under Sect ion 7 

of Act  of 1988.  The pet it ioner is innocent  and did not  commit  any offence.  

The allegat ions in the prosecut ion case are false.  No off icial favour pertaining 

to LW1-S.Siva Reddy is pending with the pet it ioner at  any point  of t ime.  The 

pet it ioner never demanded or accepted any bribe amount  as alleged in the 

prosecut ion case.  The pet it ioner never received any cover containing currency 

notes and never inst ructed A2 to receive any cover from the said LW1.  The 

pet it ioner/ A1 is not  the competent  authority to issue the releasing orders for 

the Lorries of LW1 and three others.  No proper preliminary enquiry was 

conducted and the background of the case was also not  properly considered.  

The t rap panchanama does not  ref lect  the t rue and correct  facts.   The correct  

version is not  incorporated in the said panchanama.  It  is prepared by 

incorporat ing a false version.  Both the accused are honest  and upright  and are 

also vigilant  in discharge of their dut ies.  They never allowed illegal sand 

quarrying and t ransportat ion.   Since the pet it ioner/ A1 and A2 did not  allow 

illegal act ivit ies of LWs 1 to 3, they bore grudge against  the pet it ioner-A1 and 

got  foisted a false case by giving a false complaint  to the ACB off icials.  The 

colour test  is not  properly conducted.  The colour test  done on the pet it ioner’ s 

hands did not  yield colour.  Hence, the pet it ioner is ent it led to be discharged.  

However, the t rial Court  erroneously dismissed the applicat ion of the 

pet it ioner.  The observat ion of the t rial Court  that  there is a prima facie 

evidence or prima facie material against  the pet it ioner to frame charges for 

the offence with which he is charged is erroneous and is baseless.’    
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5.1 Per cont ra, the case of the prosecut ion and the submissions made on its 

behalf  are as follows: - ‘ A perusal of the ent ire record, which lead to the f il ing 

of the charge sheet , makes it  manifest  that  there is not  only a prima facie case 

but  a st rong case for prosecut ing the pet it ioner-A1.  There are grounds to 

frame charges and t ry him for the offences with which he is charged.  In view 

of the said facts, the pet it ion is not  maintainable and is liable for dismissal in 

limine.  The law is fairly well set t led that  unless the Special Judge considers 

the charge against  the accused to be groundless, he shall not  discharge the 

accused.  The allegat ions that  the pet it ioner never demanded and accepted 

the bribe and other allegat ions in the pet it ion are false.  The version of the 

prosecut ion is only correct . The learned Special Judge recorded valid reasons 

while dismissing the pet it ion f iled by the pet it ioner/ A1 for his discharge.’    

5.2 On a plain perusal of  the ent ire material on record placed before this 

Court  and the order of the Court  below, on the aspect  as to whether there are 

suff icient  grounds to proceed against  the pet it ioner/ A1, it  is clear that  the 

averments/ contents in the charge sheet , the evidence collected during the 

course of invest igat ion and the other incidental facts & circumstances are 

suff icient  to come to a safe conclusion that  there is prima facie case/ st rong 

case for holding that  the charges against  the pet it ioner-A1 are based on 

suff icient  grounds.  Therefore, the f inding of the Court  below that  there is 

prima facie material and grounds for framing charges against  the pet it ioner-A1 

and t rying him for the offences with which he is charged warrants no 

interference.  

6. Dealing now with the aspect  of validity of the sanct ion order, it  is 

necessary to refer to the content ions of the part ies on this aspect .  

6.1 Learned counsel for the pet it ioner-A1 contends as follows: - ‘ Admit tedly, 

in the case on hand, sanct ion was accorded, on 27.01.2016, vide Proceedings 

no.1072/ E1/ 2013, of the Director of Mines and Geology, Hyderabad, 
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Government  of Andhra Pradesh.  It  is also not  in dispute, that  as on that  date, 

the pet it ioner/ A1 was provisionally/ tentat ively allot ted to the State of  

Telangana.  Since the sanct ion orders are issued by the Director of Mines & 

Geology, Government  of AP, subsequent  to such tentat ive allotment  of  the 

pet it ioner/ A1 to the State of Telangana and after he is relieved from his dut ies 

with immediate effect  so as to enable him to report  to the State of Telangana, 

the sanct ion order issued by the Government  of AP is not  a valid sanct ion order 

and that , therefore, there is no valid sanct ion to prosecute the pet it ioner-A1.  

The pet it ioner is ent it led to be discharged on this ground alone.  The t rial 

Court  did not  appreciate the provisions of Act  of 1988 and that  of the A.P. 

State Reorganizat ion Act , 2014, and came to an erroneous conclusion that  the 

sanct ion order given by the Government  of AP is valid to prosecute the 

pet it ioner/ A1 though the said State Government  is not  competent  to do so 

once the pet it ioner was allot ted to the State of Telangana.  The observat ion of 

the t rial Court  that  the allotment  of the pet it ioner/ A1 to the State of  

Telangana is provisional and for that  reason also, the sanct ion order issued by 

the State of AP is valid is erroneous and is not  based on proper interpretat ion 

and considerat ion of the provisions of law.’  

6.2  Learned counsel for the pet it ioner also has drawn the at tent ion of this 

Court  to certain provisions of A.P. State Re-organizat ion Act , 2014, whereby 

the exist ing State of AP was reorganised into two states, i.e.,  State of AP and 

the State of Telangana.   

6.3 On the other hand, the learned Standing Counsel placing reliance on 

Sect ion 19(2) of the Act  of 1988, would contend that  the sanct ion order is 

valid.  He would further submit  as follows: - ‘ After following the procedure, 

necessary record was submit ted to the Government .  After met iculous 

examinat ion of the ent ire record, the sanct ioning authority, having applied its 

mind to the facts of the mat ter accorded sanct ion to prosecute the accused 
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off icer.  Since the Off ice which the pet it ioner-A1 was alleged to have misused 

or abused was the Off ice of the Assistant  Geologist  in the department  of Mines 

and Geology in the State of Andhra Pradesh, the Government  of  Andhra Pradesh 

is alone competent  to accord sanct ion even if  sanct ion is necessary.’  

6.4 In view of the rival content ions, it  is necessary to refer to infra the 

relevant  provisions of the AP State Re-Organizat ion Act , 2014, and Sect ion 19 

of the Act  of 1988. 

“ A.P. State Re-Organizat ion Act :  

S. 77. Provisions relat ing to other services: (1) Every person who immediately 

before the appointed day is serving on substant ive basis in connect ion with the 

affairs of the exist ing State of Andhra Pradesh shall,  on and from that  day 

provisionally cont inue to serve in connect ion with the affairs of the State of 

Andhra Pradesh unless he is required, by general or special order of the Cent ral 

Government  to serve provisionally in connect ion with the affairs of the State of 

Telangana:  

Provided that  every direct ion under this sub-sect ion issued after the 

expiry of a period of one year from the appointed day shall be issued with the 

consultat ion of the Governments of the successor States.  

(2) As soon as may be after the appointed day, the Cent ral Government  

shall,  by general or special order, determine the successor State to which every 

person referred to in sub-sect ion (1) shall be f inally allot ted for service, after 

considerat ion of opt ion received by seeking opt ion from the employees, and 

the date with effect  from which such allotment  shall take effect  or be deemed 

to have taken effect :  

Provided that  even after the allocat ion has been made, the Cent ral 

Government  may, in order to meet  any deficiency in the service, depute 

off icers of other State services from one successor State to the other:  

Provided further that  as far as local, dist rict ,  zonal and mult i-zonal 

cadres are concerned, the employees shall cont inue to serve, on or after the 

appointed day, in that  cadre:  

Provided also that  the employees of local, dist rict ,  zonal and mult i-

zonal cadres which fall ent irely in one of  the successor States, shall be deemed 

to be allot ted to that  successor State:  

Provided also that  if  a part icular zone or mult i-zone falls in both the 

successor States, then the employees of such zonal or mult i-zonal cadre shall 

be f inally allot ted to one or the other successor States in terms of the 

provisions of this sub-sect ion.  

(3) Every person who is f inally allot ted under the provisions of sub-

sect ion (2) to a successor State shall,  if  he is not  already serving therein, be 

made available for serving in the successor State from such date as may be 
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agreed upon between the Governments of the successor States or, in default  of 

such agreement , as may be determined by the Cent ral Government :  

Provided that  the Cent ral Government  shall have the power to review 

any of its orders issued under this sect ion.  

 

78. Other provisions relat ing to services: (1) Nothing in this sect ion or in 

sect ion 77 shall be deemed to affect , on or after the appointed day, the 

operat ion of the provisions of Chapter I of  Part  XIV of the Const itut ion in 

relat ion to determinat ion of the condit ions of service of persons serving in 

connect ion with the affairs of the Union or any State:  

Provided that  the condit ions of service applicable immediately before 

the appointed day in the case of any person deemed to have been allocated to 

the State of Andhra Pradesh or to the State of Telangana under sect ion 77 shall 

not  be varied to his disadvantage except  with the previous approval of the 

Cent ral Government .  

(2) All services prior to the appointed day rendered by a person,—  

(a) if  he is deemed to have been allocated to any State under sect ion 78, shall 

be deemed to have been rendered in connect ion with the affairs of that  State;  

(b) if  he is deemed to have been allocated to the Union in connect ion with the 

administ rat ion of the successor State of  Telangana, shall be deemed to have 

been rendered in connect ion with the affairs of the Union, for the purposes of 

the rules regulat ing his condit ions of service.  

(3) The provisions of sect ion 77 shall not  apply in relat ion to members of any 

All-India Service. 

 

Sect ion 19 of the Act  of 1988:  

19. Previous sanct ion necessary for prosecut ion.— 
 

(1) No court  shall take cognizance of an offence punishable under sect ions 7, 

10, 11, 13 and 15 alleged to have been commit ted by a public servant , except  

with the previous sanct ion,— 

 

(a) in the case of a person who is employed in connect ion with the affairs of 

the Union and is not  removable from his off ice save by or with the sanct ion of 

the Cent ral Government , of that  Government ; 

(b) in the case of a person who is employed in connect ion with the affairs of a 

State and is not  removable from his off ice save by or with the sanct ion of the 

State Government , of that  Government ; 

(c) in the case of any other person, of the authority competent  to remove him 

from his off ice. 

(2) Where for any reason whatsoever any doubt  arises as to whether the 

previous sanct ion as required under sub-sect ion (1) should be given by the 

Cent ral Government  or the State Government  or any other authority, such 

sanct ion shall be given by that  Government  or authority which would have been 
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competent  to remove the public servant  from his off ice at  the t ime when the 

offence was alleged to have been commit ted. 

(3) Notwithstanding anything contained in the Code of Criminal Procedure, 

1973 (2 of 1974),— 

(a) no f inding, sentence or order passed by a special Judge shall be reversed or 

altered by a court  in appeal, confirmat ion or revision on the ground of the 

absence of, or any error, omission or irregularity in, the sanct ion required 

under sub-sect ion (1), unless in the opinion of that  court , a failure of j ust ice 

has in fact  been occasioned thereby; 

(b) no court  shall stay the proceedings under this Act  on the ground of any 

error, omission or irregularity in the sanct ion granted by the authority, unless it  

is sat isf ied that  such error, omission or irregularity has resulted in a failure of 

j ust ice; 

(c) no court  shall stay the proceedings under this Act  on any other ground and 

no court  shall exercise the powers of revision in relat ion to any interlocutory 

order passed in any inquiry, t rial,  appeal or other proceedings. 

(4) In determining under sub-sect ion (3) whether the absence of, or any error, 

omission or irregularity in, such sanct ion has occasioned or resulted in a failure 

of j ust ice the court  shall have regard to the fact  whether the obj ect ion could 

and should have been raised at  any earlier stage in the proceedings.   

Explanat ion.—For the purposes of this sect ion,— 

(a) error includes competency of the authority to grant  sanct ion; 

(b) a sanct ion required for prosecut ion includes reference to any requirement  

that  the prosecut ion shall be at  the instance of a specif ied authority or with 

the sanct ion of a specif ied person or any requirement  of a similar nature. 

 

6.5 On this aspect  of validity of sanct ion, learned counsel for the pet it ioner 

also relied upon the following decisions: 

 (i) P.L.Tatwal v. State of Madhya Pradesh1:    The facts of the case are 

as follows: ‘ The appellant  was an employee of the Municipal Corporat ion.  The 

Municipal Corporat ion at  one point  of  t ime was presided over by an 

Administ rator, on ad hoc arrangement  made by Government  when elected 

commit tee is superseded/ dissolved.  However, for prosecut ion of the 

appellant , sanct ion was accorded by the Standing Commit tee, by its order 

dated 27.08.1996.  The appellant  contended that  as the elected commit tee is 

superseded or dissolved at  the relevant  t ime and as the appointment  of the 

appellant  was at  the t ime when the Municipal Corporat ion was ruled by the 

Administ rator, the Standing Commit tee of the Municipal Corporat ion is not  

competent  to accord sanct ion for prosecut ion of the appellant  under the PC 

Act .  Rej ect ing the content ion, the Supreme Court  held that  though it  so 

                                                 
1 (2014) 11 Supreme Court Cases 431 
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happened that  the appointment  of the appellant  was at  a t ime when the 

Municipal Corporat ion was ruled by the Administ rator, that  does not  mean that  

there should be an Administ rator to take any decision with regard to the 

sanct ion for prosecut ion of the appellant  under the PC Act  and that  the statute 

is very clear that  the authority competent  to remove an off icer from service is 

the authority to give sanct ion for prosecut ion and the appellant  being an 

employee drawing salary of more than Rs.400/ - per month, the authority 

competent  to remove him from service is the Standing Commit tee; and that  it  

is the Standing Commit tee, which gave the sanct ion and therefore, the t rial 

Court  and the High Court  cannot  be faulted in taking the view that  there was 

an order of sanct ion for prosecut ion from the competent  authority. ’   This 

decision was relied upon in support  of the content ion that  sanct ion must  be 

given by the competent  authority, which is competent  to remove an off icer 

from service and that  as on the date of according sanct ion, the competent  

authority to remove the pet it ioner is Director, Mines & Geology, Government  of  

Telangana, but  not  the Government  of AP. 

 
(ii) State of Ut tarakhand v. Yogendra Nath Arora2:  The facts of the case 

are as follows: ‘ The accused prayed for his discharge int er al ia contending that  

the materials on record are not  suff icient  for framing of the charge and 

further, in the absence of valid sanct ion from the competent  authority, as 

required under Sect ion 19(1)(c) of the Act , the t rial Court  cannot  legally 

proceed.  The learned Judge of the t rial Court  observed as follows: “ ….the 

quest ion of sanct ion being merely an incident  to the t rial of the case is not  to 

be considered at  this stage.  It  is undoubtedly t rue that  the accused was an 

employee of the State of Ut tar Pradesh and was on deputat ion to the State of  

Ut taranchal and under the subordinat ion and administ rat ive cont rol of  the 

State of Ut taranchal.   Thus, the quest ion of sanct ion being incidental to the 

t rial of the case and on perusal of the record, there is suff icient  material on 

record to charge the accused, the accused shall be charged under Sect ion 7 

read with Sect ions 13(1)(d) and 13(2) of  the Prevent ion of Corrupt ion Act , 

1988” .  Accordingly, the learned Special Judge rej ected the prayer of the 

accused.   The accused contended before the High Court  that  the accused 

being an employee of an undertaking of the State Government  of Ut tar 

Pradesh, the State Government  of Ut tarakhand is not  competent  to grant  

sanct ion.  This submission found favour with the High Court  and the High Court  

held that  the sanct ion accorded is not  valid and quashed the prosecut ion.  The 

State of Ut tarakhand f iled Special Leave Pet it ion before the Supreme Court .  

                                                 
2 (2013) 14 Supreme Court Cases 299 
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The Supreme Court  having regard to the facts of the case and the legal posit ion 

obtaining, considered the following quest ion, whether the expression ‘ removal 

from service’  would mean dislodging him from holding that  off ice and shif t ing 

him to another off ice.   The Supreme Court  also considered the issue as to 

whether the power of State Government  of Ut tarakhand to repat riate the 

accused would mean that  it  has power to remove him.   The Supreme Court  

f inally held as follows: 

“ In our opinion, off ice means a posit ion which requires the person 

holding it  to perform certain dut ies and discharge certain obligat ions 

and removal from his off ice would mean to snap that  permanent ly.   

By repat r iat ion, the person holding the off ice on deputat ion may not  

be required to perform that  duty and discharge the obligat ion of that  

off ice, but  nonetheless he cont inues to hold off ice and by vir tue 

thereof performs certain other dut ies and discharge certain other 

obligat ions.  Therefore the power to repat r iate does not  embrace 

within it self  the power of removal from off ice as envisaged under 

Sect ion 19(1)(c ) of the Act .  The term ‘ removal’  means the act  of 

removing from off ice or put t ing an end to an employment .  The 

dist inct ion between dismissal and removal from service is that  

former ordinarily disqualif ies from future employment  but  the lat ter 

does not…..”   The Supreme Court  then referred to the decision in 

V.K.Sharma v. State (Delhi Admn.) [(1975)1 SCC 784] and 

dismissed the appeal.    

 
Placing reliance on this decision, it  is sought  to be contended that  since the 

pet it ioner/ A1 is allot ted to the State of Telangana, as on the date of according 

sanct ion, the sanct ion order granted by the Government  of  AP is invalid and 

that  the sanct ion, if  any, ought  to have been granted by the competent  

authority of the State Government  of Telangana and that  therefore, there is 

absence of valid sanct ion from the competent  authority as required under the 

provision of Sect ion 19 of Act  of 1988 and the t rial cannot  legally proceed. 

6.6 However, the learned Standing Counsel relied upon the following 

proposit ion in the decision in R.S.Nayak v. A.R.Antulay3:  -‘ Upon a t rue 

const ruct ion of Sect ion 6, it  is implicit  therein that  sanct ion of that  competent  

                                                 
3 (1984) 2 Supreme Court Cases 183 
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authority alone would be necessary, which is competent  to remove the public 

servant  from the off ice, which he is alleged to have misused or abused for 

corrupt  mot ive and for which a prosecut ion is intended to be launched against  

him.’   

6.7. Dealing with this main content ion that  the sanct ion accorded by the 

Government  of Andhra Pradesh, on 27.01.2016, that  is, after the tentat ive 

allotment  of the pet it ioner-A1 to the State of Telangana is not  a valid sanct ion, 

it  is to be noted that  in the case on hand, sanct ion was admit tedly accorded, 

on 27.01.2016, vide Proceedings no.1072/ E1/ 2013, of the Director of Mines and 

Geology, Hyderabad, Government  of Andhra Pradesh.  It  is also not  in dispute 

that  as on that  date, the pet it ioner/ A1 was already provisionally/ tentat ively 

allot ted to the State of Telangana.  The copy of the proceedings 

no.14123/ E1/ 2015-4, dated 30.06.2015, of the Director of Mines and Geology, 

Government  of Andhra Pradesh, disclose that  the Government , vide Memo 

no.10700/ Est t . / A1/ 2015-1, dated 30.06.2015, of the Secretary, Indust ries & 

Commerce (Est t .) Department , issued orders permit t ing the Director, Mines & 

Geology, Government  of AP to relieve the employees and that  accordingly the 

pet it ioner/ A1, Assistant  Geologist  (under suspension), off ice of the Assistant  

Director, Mines & Geology (Vg), Nellore, who is tentat ively allot ted to 

Telangana State, was relieved of his dut ies with immediate effect  so as to 

enable him to report  in the Telangana State.  Accordingly, the pet it ioner/ A1 

was relieved with immediate ef fect  so as to enable him to report  in the State 

of Telangana.   

 
6.8. Since the issue is about  the validity of sanct ion, it  is necessary to note 

the importance of requirement  of sanct ion for prosecut ion of a public servant .  

Grant  of sanct ion is not  an idle formality but  a solemn and sacrosanct  act .  

Requirement  of sanct ion provides an umbrella of protect ion to Government  

servants against  frivolous prosecut ions.  Therefore, it  is the duty of  the 
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competent  authority to apply it s mind before according sanct ion.  Therefore, it  

unquest ionably follows that  the sanct ion to prosecut ion can be given by an 

authority competent  to remove the public servant  from the off ice, which he 

has misused or abused because that  authority alone would be able to know 

whether there has been a misuse or abuse of the off ice by the public servant  

and not  some rank outsider.  It  is undoubtedly t rue that  only the authority 

competent  to accord sanct ion must  accord sanct ion that  too after applicat ion 

of the mind to the facts, evidence collected and other incidental facts.  The 

authority competent  to remove alone would be able to accord sanct ion when 

the facts and evidence are placed before it  to j udge whether a serious offence 

is commit ted or the prosecut ion is frivolous or speculat ive.  In the case on 

hand, the Off ice which the pet it ioner-A1 held as a public servant  was the post  

of Assistant  Geologist  in the off ice of Assistant  Director, Mines and Geology, 

Nellore, in the State of Andhra Pradesh, and he was alleged to have misused or 

abused the said off ice which he held in the State of Andhra Pradesh.  

Subsequent ly, he was tentat ively allot ted to the State of Telangana.  The 

funct ions and dut ies of the said Off ice and its misuse or abuse by the person, 

who held the said off ice would be known to his superior off icers in the State of 

Andhra Pradesh and the Government  of Andhra Pradesh.  As the misuse and 

abuse of off ice was said to have been commit ted while he held his Off ice as a 

public servant  in the State of Andhra Pradesh, the sanct ion accorded by the 

Government  of Andhra Pradesh is appropriate and the content ion that  the 

Government  of Andhra Pradesh is not  a competent  authority to accord 

sanct ion, therefore, needs no countenance.  

 
6.9. Coming to the provisions of State Reorganisat ion Act , which are already 

ext racted supra, a plain reading of those provisions does not  support  the 

content ions of the pet it ioner-A1 more part icularly in the light  of the fact  that  

his allotment  is only tentat ive and as the acts and omissions const itut ing the 

offence and the misuse and abuse of the funct ions and dut ies of Off ice related 
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to a post  he held in the State of  Andhra Pradesh before his tentat ive allotment  

to the State of Telangana.  In the case on hand, admit tedly, the pet it ioner was 

a public servant  of the State of Andhra Pradesh at  the t ime when the alleged 

acts of  misuse and abuse of of f ice const itut ing the offence were alleged to 

have been commit ted. Further, the allotment  of the pet it ioner to the State of  

Telangana is tentat ive and not  f inal.  In that  view of the mat ter, it  can be said 

that  t il l his allotment  to the said State is f inal, he cont inues to be a public 

servant  of the State of Andhra Pradesh and at  least  he holds a lien on his post  

in the said State t il l his f inal allotment  to one of the two States.    As long as he 

holds a lien on his said post  in the State of  Andhra Pradesh t il l his allotment  to 

the State of Telangana is made f inal, his said post  in the State of Andhra 

Pradesh cannot  be f il led up by direct  recruitment  or promot ion or t ransfer, as 

the case may be.  In that  view of the mat ter, the sanct ion accorded by the 

Government  of AP is valid and his prior tentat ive allotment  to the State of  

Telangana does not  af fect  the validity of the sanct ion order.   

6.10 Sect ion 19(2) of the Act  48 of 1988, on a plain reading, makes it  

manifest  that  when there is any doubt  as to which authority has to accord 

sanct ion, the sanct ion has to be accorded by that  Government  or authority 

which would have been competent  to remove the public servant  from Off ice at  

the t ime when the offence was alleged to have been commit ted.  In this case, 

the competent  authority or the Government , which is competent  to remove the 

public servant  from his off ice at  the t ime when the offence was alleged to have 

been commit ted, is the Government  of Andhra Pradesh.   

7. Now it  is apt  to deal with the alternat ive content ion of the learned 

Standing Counsel, which is as follows: - ‘ The pet it ioner-A1 during the period he 

was alleged to have commit ted the offence with which he is charged was 

working as a public servant  in the State of Andhra Pradesh and discharged his 

funct ions and dut ies of Off ice as a public servant  of that  State.  As per the case 
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of the prosecut ion, the pet it ioner-A1 misused and abused his Off ice as a public 

servant  while working in the State of Andhra Pradesh.  Subsequent ly, by 

tentat ive allotment , he was allot ted to the State of Telangana.  By the date of 

according sanct ion by the Government  of Andhra Pradesh, he was no doubt  

tentat ively allot ted to the State of Telangana.  The relevant  period with 

reference to which a valid sanct ion is a sine qua non is the period during which 

the acts and omissions const itut ing the offence were commit ted, but , not  the 

date of according sanct ion.  Admit tedly, on his allotment  to the State of  

Telangana, the pet it ioner-A1, who is a public servant , is not  holding the same 

post  which he held at  the t ime of commission of the offence.  On his allotment  

to the State of Telangana, since he was not  holding the same post , which was 

alleged to have been misused or abused, he loses the protect ion under Sect ion 

19(1) of the Act  48 of 1988 though he cont inues to be a public servant  albeit  in 

a dif ferent  State.  On his allotment  to another State, he was not  holding that  

off ice which he was stated to have abused and ceased to hold that  off ice and 

was holding a dif ferent  off ice in a dif ferent  State.  Therefore, sanct ion at  all is 

not  necessary.’  

7.1. In support  of the alternat ive content ion, reliance is placed upon the 

decision in L.Narayana Swamy v. State of Karnataka4.  In this decision, the 

Supreme Court  while answering the following quest ion – ‘  Whet her a publ ic 

servant  who is not  on t he same post  and is t ransferred (whet her by way of  

promot ion or ot herwise t o anot her post ) loses t he prot ect ion under Sect ion 

19(1) of  t he P.C. Act , t hough he cont inues t o be a publ ic servant , albeit  on a 

dif ferent  post ’ ,  int er al ia, held that  where the public servant  had abused the 

off ice which he held in the check period, but  had ceased to hold ‘ t hat  of f ice’  

or was holding a dif ferent  off ice, then sanct ion would not  be necessary and 

that  where the alleged misconduct  is in some dif ferent  capacity than the one 

which is held at  the t ime of taking cognizance, there will be no necessity to 
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take the sanct ion.  The rat io in the decision appears to be that  if  a public 

servant  cont inues to be a public servant  but  in a dif ferent  capacity or is holding 

a dif ferent  off ice than the one which he has alleged to have abused, st il l there 

would be no quest ion of sanct ion.  Further, the learned Standing Counsel 

contended that  if  on the date of taking cognizance, accused cont inues to be a 

public servant  but  in a dif ferent  capacity or is holding a dif ferent  Off ice than 

the one which was alleged to have been abused, then no sanct ion is required is 

the set t led legal posit ion laid down in the decision in Abhay Singh Chautala v. 

Cent ral Bureau of Invest igat ion.5  In S.A.Venkataraman v. The State6,  the 

quest ion that  fell for considerat ion was with regard to necessity for a sanct ion 

under Sect ion 6 of the Prevent ion of Corrupt ion Act , 1947, before a Court  

would take cognizance of offence under Sect ion 151 of the IPC or Sect ion 5 of 

the Prevent ion of Corrupt ion Act  or both alleged to have been commit ted by a 

person who at  the t ime the Court  was asked to take cognizance was not  a 

public servant  but  was so at  the t ime of the commission of the offence.  On 

facts, it  was found that  the appellants ceased to be public servants at  the t ime 

the Court  took cognizance of the offences alleged to have been commit ted by 

them as public servants and hence, it  was accordingly held that  the provision of 

Sect ion 6 of the Act  did not  apply and the prosecut ion against  them was not  

vit iated by the lack of previous sanct ion by a competent  authority.   

7.2 In the case on hand, there is no need to dilate on this alternat ive 

content ion, for the following reasons: ‘ The pet it ioner-A1, who is a public 

servant  of the State of Andhra Pradesh, was alleged to have misused or abused 

the Off ice which he held at  that  t ime.  However, subsequent ly and before the 

sanct ion is accorded by the Government  of Andhra Pradesh for his prosecut ion, 

he was tentat ively allot ted to the State of Telangana.  Thus, his allotment  is 

not  f inal.  In the considered view of this Court , he might  again be allot ted to 

                                                 
5 (2011) 7 SCC 141 
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the State of Andhra Pradesh or his tentat ive allotment  to the State of 

Telangana might  be approved while f inalising f inal allotments by the two 

States.  These cont ingencies are not  ruled out .  Therefore, t il l his allotment  is 

made f inal, he holds a lien on his post  in the State of Andhra Pradesh and his 

post  in the State of Andhra Pradesh, on his tentat ive allotment  to the State of 

Telangana, cannot  be f il led up either by direct  recruitment  or by promot ion or 

by t ransfer, as the case may be, t il l his allotment  to the State of Telangana 

at tains f inalit y.  Since the allotment  of  the pet it ioner-A1 in the State of  

Telangana is only tentat ive and not  f inal, there is no need to consider the 

alternat ive content ion of the learned Standing Counsel, in the considered view 

of this Court .  

 
8. On the above analysis of the facts and law, this Court  is of the 

considered view that  the content ions of the pet it ioner-A1 are untenable and 

are, therefore, liable for rej ect ion and are accordingly rej ected confirming the 

order impugned in this revision case.  

9. In the result ,  the Criminal Revision Case is dismissed. 

 Pending miscellaneous pet it ions, if  any, shall stand closed.  

 
_______________________ 
 M. SEETHARAMA MURTI, J  

29th June, 2017 
Note: LR Copy to be marked. 
        (B/ o) 
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