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HON' BLE SRI  JUSTI CE M. SATYANARAYANA MURTHY 
 

CI VI L REVI SI ON PETI TI ON No .5 2 1 4  o f  2 0 1 6   
 

ORDER:    

 

This Civil Revision Pet it ion under Art icle 227 of the 

Const itut ion of I ndia, is f iled challenging the Order 

dt .21.09.2016 in I .A.No.454 of 2015 in O.S.No.128 of 2011 

passed by the Senior Civil Judge, Markapur, declining to grant  

leave to amend the plaint  under Order 6 Rule 17 CPC.  

The pet it ioner/ plaint iff f iled a suit  for cancellat ion of the 

Sale Deed dt . 22.11.2010 executed by respondent  No.2 in 

favour of respondent  No.1 and later the pet it ioner filed a 

pet it ion under Order 6 Rule 17 CPC seeking leave to am end 

the plaint  by the pet it ioner to claim  declarat ion of t it le and 

consequent ial permanent  injunct ion on various grounds. But  

the respondents opposed the applicat ion on various grounds. 

However, upon hearing both the counsel, the pet it ion was 

dism issed mainly on the ground that  the t r ial has already been 

commenced and such amendments cannot  be allowed except  

where the pet it ioner is able to sat isfy the Court  that  in spite of  

due diligence, those facts could not  be brought  to the not ice of 

this Court  by way of amendm ent .  



  

                                                                             2 

Aggrieved by the dism issal Order dt . 21.09.2016 in 

I .A.No.454 of 2015 in O.S.No.128 of 2011, the present  

Revision Pet it ion is filed raising several content ions, mainly on 

the ground that  the t r ial has not  been commenced unless the 

witness entered into the witness box and placed reliance on a 

judgment  reported in Per im  Jan ar d h an a Rao  v . Malep at i  

Ba la j i  an d  o t h er s1  an d  Van t ip a l l i  Su r y a  Ven k at a  Sat y a 

Pr asad  an d  o t h er s v . Gan g u m al la  Su r y ak an t h am  an d  

o t h er s2 and prayed to set  aside the order passed by the t r ial 

Court  in I .A.No.454 of 2015.  

During hearing, the learned counsel for pet it ioner 

reiterated the content ions raised before the t r ial Court  and 

requested to grant  leave to amend the plaint  appropriately as 

claimed in the pet it ion.   

Per cont ra,  the learned counsel respondent  would 

contend that  the t r ial is deem ed to have been commenced on 

the date when the issues were framed and not  from  the date 

when the witness entered into the dock and that  apart  a t ime 

barred amendment  cannot  be allowed and placed reliance on 

                                                            

1 2015(2) ALT 649 

2 2016(4) ALT 581 



  

                                                                             3 

the full bench judgment  of the Apex Court  in Kai lash  v . 

Nan h k u  an d  o t h er s3 and Vid y ab ai  an d  o t h er s v . 

Pad m alat h a an d  an o t h er 4.   

 

The suit  O.S.No.128 of 2011 was filed in the year 2011 

and the defendant  filed Writ ten Statement  on 24.02.2012 

denying, r ight  and t it le of the plaint iff.   The pet it ion before the 

t r ial was filed under Order 6 Rule 17 CPC on 07.04.2015, 

which is f iled after three years one month thirteen days from  

the date when the r ight  and t it le of the pet it ioner/ plaint iff was 

denied for the first  t ime, it  is deemed to be the date when the 

r ight  to sue first  accrued. The lim itat ion under Art icle 58 for 

declarat ion of t it le is three years, which starts from  the date 

when the r ight  to sue first  accrued. Thus, the r ight  to sue in 

this suit  accrued on 24.02.2012.  Hence, by the date of filing 

applicat ion under Order 6 Rule 17 CPC, the claim  for 

declarat ion of t it le is barred by lim itat ion and such t ime barred 

amendment  cannot  be allowed, in view of the judgment  in 

Rev aj eet u  Bu i ld er s an d  Dev elop er s v . Nar ay an asw am y  

                                                            

3 (2005)4 SCC 480 and 

4 (2009) 2 SCC 409 
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an d  son s an d  o t h er s5,  which is reiterated in Ram esh  k u m ar  

Ag ar w al  v . Raj m ala Ex p or t s Pr i v at e Lim i t ed  an d  o t h er s6,  

in which the case of 2012(4)  SCJ 724 was referred.  

I n Rev a j eet u  Bu i ld er s an d  Dev elop er s’s case, the 

Apex Court , while considering several aspects in para Nos. 10 

and 11 laid the following guidelines for considerat ion of 

applicat ion under Order 6 Rule 17 CPC and they are as follows:   

“On crit ically analyzing both the English and I ndian cases, som e basic 

pr inciples em erge which ought  to be taken into considerat ion while allowing or 

reject ing the applicat ion for am endment .  

 (1)  Whether the am endm ent  sought  is im perat ive for proper and 

effect ive adjudicat ion of the case? 

(2)  Whether the applicat ion for amendment  is bona fide or m ala 

fide? 

(3)  The am endment  should not  cause such prejudice to the other 

side which cannot  be com pensated adequately in term s of m oney;  

(4)  Refusing am endm ent  would in fact  lead to injust ice or lead to 

m ult iple lit igat ion;  

(5)  Whether the proposed amendment  const itut ionally or  

fundam entally changes the nature and character of the case? and 

(6)  As a general rule, the court  should decline am endments if a 

fresh suit  on the am ended claim s would be barred by lim itat ion on the date 

of applicat ion” . 

 

 

Guideline No.6 is the relevant  guideline, which 

specifically says that  as a general rule, the Court  should 

decline am endm ents if a fresh suit  on the am ended claims 

would be barred by lim itat ion on the date of applicat ion.  

                                                            

5 2009(8) SCJ 401 

6 2012((4) ALT 1 (SC) 
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These are some of the important  factors which may be kept  in 

m ind while dealing with applicat ion filed under Order 6 Rule 17 

CPC.  

I n the present  suit , apparent ly, the claim  for declarat ion 

of t it le is filed hopelessly barred by lim itat ion since the 

applicat ion was filed one month thirteen days after expiry of 

lim itat ion, prescribed under Art icle 58 of the schedule annexed 

to the Lim itat ion Act .  Keeping in m ind the guideline No.6, the 

proposed amendment  cannot  be allowed.  

The main ground urged before the Court  was that  the 

proposed amendment  is not  a pre- t r ial am endment  and in 

v iew of the interdict  under proviso to Order 6 Rule 17 CPC, the 

pet it ion is dism issed.  Here, in this suit , the content ion of the 

pet it ioner is that  no witness was exam ined by the date of filing 

the applicat ion. Therefore, the t r ial is not  deem ed to have 

been com menced and relied on a judgment  of this Court  in 

Per im  Jan ar d h an a Rao ’s case an d  Van t ip a l l i  Su r y a 

Ven k at a Sat y a Pr asad ’s case (1 and 2 supra) .  

 

But , this pr inciple is contrary to the principle laid down 

by the full bench judgment  of the Apex Court  in Kai lash ’s 
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case, where in para No.13 of the Judgment  the Apex Court  

categorically held as follows:   

“ At  this point  the quest ion arises :  When does the t r ial of an 

elect ion pet it ion com mence or what  is the m eaning to be assigned to the 

word 't r ial' in the context  of an elect ion pet it ion? I n a civil suit ,  the t r ial 

begins when issues are fram ed and the case is set  down for recording of 

evidence. All the proceedings before that  stage are t reated as proceedings 

prelim inary to t r ial or for m aking the case ready for t r ial. As held by this 

Court  in several decided cases, this general rule is not  applicable to the 

t r ial of elect ion pet it ions as in the case of elect ion pet it ions, all the 

proceedings comm encing with the presentat ion of the elect ion pet it ion and 

upto the date of decision therein are included within the m eaning of the 

word 't r ial” . 

 

Following the Kai lash ’s case, while disagreeing with the 

pr inciple in Bald ev  Sin g h  v . Man oh ar  Sin g h 7,  the Apex 

Court  held in para No.11 as follows:   

“ From  the order passed by the learned Trial Judge, it  is evident  that  

the respondents had not  been able to fulf ill the said pre-condit ion.The 

quest ion, therefore, which arises for considerat ion is as to whether the t r ial 

had commenced or not . I n our opinion, it  did. The date on which the issues 

are framed is the date of first  hearing. Provisions of the Code of civil 

Procedure envisage taking of various steps at  different  stages of the 

proceeding. Filing of an affidavit  in lieu of exam inat ion in chief of the 

witness, in our opinion, would amount  to ` com m encem ent  of proceeding” . 

 

Therefore, the reason assigned by the t r ial Court  for 

dism issing the applicat ion is based on the principle laid down 

by the Apex Court . Moreover, the affidavit  is silent  as to 

exercise of due diligence as required under Order 6 Rule 17 

proviso.  Therefore, the Order passed by the t r ial Court  cannot  

                                                            

7 (2006)6 SCC 498 



  

                                                                             7 

be faulted and consequent ly, the revision pet it ion is liable to 

be dism issed, as I  find no legal infirm ity in the order under 

challenge.  

Accordingly, this Civil Revision Pet it ion is dism issed.  

  As a sequel, m iscellaneous pet it ions, if any, pending in 

this case, shall stand dism issed. 

                                     
____________________________________________ 

                                        M. SATYANARAYANA MURTHY, J

  

Date:    06-07-2017. 

eha 
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