
SMT JUSTI CE T. RAJANI  

CRI MI NAL PETI TI ON No .5 5 3 6  o f  2 0 1 3  

ORDER:  

 

 The cr im inal pet it ion is filed seeking for quash of the order in 

CRLP.No.21 of 2012 dated 16.04.2013 passed by the I V Addit ional 

Sessions Judge, Kham m am . 

 

2. Heard the counsel for the pet it ioner, learned counsel for  

respondents 2 and 3 and the learned Public Prosecutor, who takes 

not ice for the first  respondent . 

 

3. The aforesaid pet it ion was filed im pugning the orders in 

CRLMP.No.1640 of 2009 in MC.No.2 of 2008 dated 17.02.2012, which 

was an order in a pet it ion filed by the pet it ioner seeking the Court  to 

send the second respondent  for DNA test , for ascertaining parentage. 

When the sam e was carr ied in revision, the said order was confirm ed. 

The Court  observed that  the Legislature has provided presum pt ion of 

paternity under Sect ion 112 of the Evidence Act , which is to prevent  

the innocent  child from  being bastardised. This Court  is also on the 

sam e reasoning.  

 

4. But  the counsel for the pet it ioner relies on certain decisions of 

the Suprem e Court  and this Court  which are as under:  

 

 NI RMALJI T KAUR v . STATE OF PUNJAB
1
 wherein by 

considering that  the dispute between the part ies relate to the ident ity 

to the child, the Suprem e Court  allowed DNA test  to be conducted. 

                                                            

1
 (2006) 9 SCC 363 
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 NANDLAL W ASUDEO BADW AI K v . LATA NANDLAL 

BADW AI K
2
 wherein it  was held as under:  

“10. … this Court  not  only once, but  twice gave direct ions for 

DNA test . The respondents, in fact , had not  opposed the prayer 

of DNA test  when such a prayer was being considered. I t  is only 

after the reports of the DNA test  had been received, which was 

adverse to the respondents, that  they are challenging it  on the 

ground that  such a test  ought  not  to have been directed. We 

cannot  go into the validity of the orders passed by a coordinate 

Bench of this Court  at  this stage. I t  has at tained finality. Hence, 

we do not  find any merit  in the subm ission of the learned 

counsel for the respondents.  

 

11. As regards the decision of this Court  in the cases of Goutam 

Kundu v. State of W.B [ (1993)  3 SCC 418] , Banarsi Dass v. 

Teeku Dut ta [ (2005)  4 SCC 449]  and Bhabani Prasad Jena v. 

Orissa Sate Com m ision for Wom en [ (2010)  8 SCC 633] ,  

the same have no bearing in the facts and circum stances of the 

case. I n all these cases, the court  was considering as to 

whether facts of those cases just ify passing of an order for DNA 

test . When the order for DNA test  has already been passed, at  

this stage, we are not  concerned with this issue and we have to 

proceed on an assumpt ion that  a valid direct ion for DNA test  

was given.”  

 

 I t  was observed that  when Sect ion 112 of the Evidence Act  was 

enacted, the scient ific advancem ent , to the extent  of conduct ing DNA 

test  was not  even in contem plat ion of the legislature and the result  of 

DNA test  is said to be scient if ically accurate and although Sect ion 112 

raises a presum pt ion of conclusive proof on sat isfact ion of the 

condit ions enum erated therein but  the sam e is rebut table. I t  was 

observed that  the presum pt ion m ay afford a legit im ate m eans of 

arr iving at  an affirm at ive legal conclusion, while the t ruth or fact  is 
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 (2014) 2 SCC 576 



  3 

known, there is no need or room  for any presum pt ion;  When there is 

evidence cont rary, the presum pt ion is rebut table and m ust  yield to 

proof;  the interest  of just ice is best  served by ascertaining the t ruth 

and the court  should be furnished with the best  available science and 

m ay not  be left  to bank upon presum pt ions, unless science has no 

answer to the facts in issue. 

 

 DI PANW I TA ROY v . RONOBOTO ROY
3
 wherein it  was held 

that  the prayer of the husband for conduct ing DNA test  was aim ed at  

to establish the alleged adulterous behaviour of wife and the issue of 

legit im acy of son was accidentally involved therein. Hence, Sect ion 

112 of the Evidence Act  is not  st r ict ly at t racted to the case;  Without  

DNA test  it  would be im possible for husband to establish the alleged 

infidelit y of wife. The case in Kam t i  Dev i  V. Posh i  Ram  [ (2001)  5 

SCC 311]  was also referred to by the Suprem e Court  wherein Sect ion 

112 presum pt ion was held to be as st rong as not  to be rebut ted by the 

result  of DNA test .  

 

 MOTHYUKURI  SHI VAKUMAR v . MOTHUKURI  

NARAYANMMA
4
 wherein this Court  held that  the Court  can ask the 

husband to undergo the test  when there is denial of m arr iage between 

the pet it ioner and the respondent  and the paternity of the child.  

The said judgm ent  was rendered in a m aintenance claim . 

  

5. Though this Court  is init ially disinclined to accept  plea of the 

counsel for the pet it ioner to send the second respondent  for DNA test ,  

by considering that  the sam e would affect  the psyche of the child and 
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also as the facts of the case would show that  the part ies were m arr ied 

long back, the counsel for the pet it ioner, however, convinces this 

Court  by stat ing that  though the m arr iage took place in the year 1995,  

the respondent  left  him  and did not  return after the bir th of the child 

and that  there was a divorce pet it ion filed by the respondent , which 

was dism issed for default  and in the divorce pet it ion, filed by the 

pet it ioner herein, she rem ained ex parte thereby allowing the Court  to 

grant  a decree of divorce and hence, the claim  of the m aintenance by 

her for the child, whom  he alleges to be not  that  of his,  is not  

sustainable.  

  

 Hence, following the law laid down by the Suprem e Court ,  

the cr im inal pet it ion is allowed set t ing aside the order in CRLP.No.21 of 

2012 dated 16.04.2013 passed by the I V Addit ional Sessions Judge, 

Kham m am . As a sequel, the m iscellaneous pet it ions, if any pending, 

shall stand closed. 

 

__________ 

T. RAJANI , J 
December 14, 2017 

DSK  


