
                                                                                  

HON'BLE SRI JUSTICE G. SHYAM PRASAD  

M.A.C.M.A. No. 1053 of 2010 

JUDGMENT:  

 

 This appea l is d irec ted  aga inst the order da ted  26.03.2010 in MVOP 

No.929 of 2009  by the  Cha irman, Motor Ac c idents Cla ims Tribuna l-c um-

XI Add itiona l Distric t Judge (FTC), Guntur a t Tena li. 

2. This is an appea l filed  by the appellant-Cholamanda lam M.S. 

Genera l Insuranc e Company-2nd  respondent in MVOP NO.929 of 2009.   

3. The respondents 1 and  2-c la imants filed  the above O.P. under 

Sec tion 163-A of the Motor Vehic les Ac t c la iming c ompensa tion of Rs.2 

lakhs on ac c ount of the dea th of one Panthagani Santha  Ra ju in a  motor 

vehic le ac c ident oc c urred  on 21.06.2009. 

4. The b rief fac ts of the c la im petition filed  under Sec tion 163-A of the 

Motor Vehic les Ac t a re tha t the parents of the dec eased  filed  a  c la im 

petition c la iming c ompensa tion on ac c ount of the dea th of their son in a  

motor ac c ident.  The dec eased  who was a  boy aged  13 years old  while 

going to sc hool being dashed  by an auto owned  by the 1st respondent.   

5. The first respondent filed  written sta tement before the Tribuna l 

denying the neg ligenc e in d riving  the auto and  a lso denied  his liab ility. 

6. The 2nd  respondent filed  c ounter sta ting  tha t the ac c ident oc c urred  

due to the neg ligenc e of the boy while c rossing the road .  It was further 

averred  tha t the d river of the auto was not having  va lid  d riving  lic enc e 

and  therefore, there is viola tion of terms and  c ond itions of the polic y.  As 

suc h, there is no liab ility for the insurer.   
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7. The Tribuna l on c onsidera tion of the evidenc e on rec ord  has 

granted  c ompensa tion of Rs.2,04,500/ - with interest a t 7.5% per annum. 

8. The appellant being insurer has filed  this appea l c ha lleng ing the 

order of the tribuna l with regard  to pay and  rec overy ordered  by the 

Tribuna l.   

9. The insurer p lac ed  relianc e on the c ase of Nagappa Vs. Gurudayal 

Singh1 rendered  by the Apex Court and  submitted  tha t the Tribuna l fa iled  

to c onsider the ra tio of the dec ision while granting  pay and  rec overy. 

10. In view of the p rinc ip le la id  down by the Apex Court in Nagappa’s 

c ase , where the Apex Court op ined  tha t sinc e the p rovisions of the Ac t 

have no restric tion to award  the c ompensa tion more than c la imed  and  in 

appropria te c ases, where from the evidenc e b rought on rec ord , the 

Courts feel tha t the c la imants a re entitled  to get more c ompensa tion than 

c la imed , the Courts may award  suc h c ompensa tion but the only 

embargo is tha t it should  be ‘ just c ompensa tion’ , but should  neither be 

a rb itra ry, fanc iful nor unjustifiab le from the evidenc e.  

11. Under the M.V. Ac t, there is no restric tion tha t Tribuna l/ Court c annot 

award  c ompensa tion amount exc eed ing the c la imed amount. The 

func tion of the Tribuna l/ Court is to award  'Just' c ompensa tion whic h is 

reasonab le on the basis of evidenc e produc ed  on rec ord . Further, in suc h 

c ases there is no question of c la im bec oming time barred  or it c annot be 

c ontended  tha t by enhanc ing the c la im there would  be c hange of c ause 

of ac tion. It is a lso to be sta ted  tha t as p rovided  under sub-sec tion (4) 

to Sec tion 166, even report submitted  to the Cla ims Tribuna l under sub-

sec tion (6) of Sec tion 158 c an be trea ted  as an app lic a tion for 

c ompensa tion under the M.V. Ac t. If required , in appropria te c ases, Court 

may permit amendment to the Cla im Petition. 

                                                            

1 2003 (2) SCC 274 
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12. The insurer’ s c ontention is tha t under Sec tion 149 of the Motor 

Vehic les Ac t, the insuranc e c ompany c an avoid  the liab ility for want of 

va lid  and  requisite d riving  lic enc e.  The Tribuna l having held  tha t there 

was no d riving  lic enc e to the d river has to exonera te the liab ility of the 

insuranc e c ompany tota lly.  Instead , the Tribuna l has ordered  pay and  

rec overy d irec ting  the insuranc e c ompany to pay the amount a t the first 

instanc e and  rec over the same from the owner of the vehic le.  It is 

c ontended  tha t the guidelines la id  down by the Apex Court in Nagappa’s 

c ase were not fo llowed  and  therefore, the order or the Tribuna l is liab le to 

be set aside.  

13. The insurer further c ontends tha t the insuranc e c ompany examined  

RWs.1 and  2 on their beha lf.  RW-2 was emp loyee of R.T.A.  He sta ted  tha t 

the d river of the auto involved  in the ac c ident was having only lic enc e to 

d rive non-transport vehic le; whereas, the auto involved  in the ac c ident 

was a  transport vehic le. 

14. At the outset, it is pertinent to note tha t this is an appea l filed  by the 

insuranc e c ompany.  The ma in c ontention is tha t the d river had  d riving 

lic enc e to d rive the light motor vehic le.  But, the vehic le involved  in the 

ac c ident is a  transport vehic le.  As suc h, there is vio la tion of terms and  

c ond itions of the insuranc e polic y. When there is no liab ility for the 

insuranc e c ompany, the Tribuna l c annot order for pay and  rec overy.  The 

c ontention ra ised  by the lea rned  c ounsel for the appellant-insurer is 

squarely c overed  by the dec ision of the Apex Court in the c ase of 

Iyyappan. 

15. The lea rned  c ounsel for the appellant submitted  tha t the d river of 

the c rime vehic le is having lic enc e to d rive heavy goods vehic le and  a lso 

LMV, but he was not having lic enc e to d rive the motor c yc le with gear.  It 

is c ontended  tha t the find ing of the Tribuna l is inc orrec t in the light of the 
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dec ision rendered  in Iyyappan c ase wherein in pa ras 16, 17 and  18, it was 

held  as under: 

16. In the c ase of Na tiona l Insuranc e Company Ltd . v. Annappa  Irappa  

Nesaria  a lias Nesarag i and  Others, 2008 (3) SCC 464, the vehic le involved  

in the ac c ident was a  matador having a  goods c a rriage permit and  was 

insured  with the insuranc e c ompany. An issue was ra ised  tha t the d river of 

the vehic le d id  not possess an effec tive d riving  lic enc e to d rive a  transport 

vehic le. The Tribuna l held  tha t the d river was having a  va lid  d riving  lic enc e 

and  a llowed  the c la im. In appea l filed  by the insuranc e c ompany, the 

High Court d ismissed  the appea l hold ing  tha t the c la imants a re third  

pa rties and  even on the ground  tha t there is viola tion of terms and  

c ond itions of the polic y the insuranc e c ompany c annot be permitted  to 

c ontend  tha t it has no liab ility. This Court a fter c onsidering  the relevant 

p rovisions of the Ac t and  definition and  meaning of light goods c a rriage, 

light motor vehic les, heavy goods vehic les, fina lly c ame to c onc lusion tha t 

the d river, who was hold ing  the lic enc e duly granted  to d rive light motor 

vehic le, was entitled  to d rive the light passenger c a rriage vehic le, namely, 

the matador. This Court observed  as under: 

“ 20. From wha t has been notic ed  hereinbefore, it is evident tha t 

“ transport vehic le”  has now been substituted  for “ med ium goods 

vehic le”  and  “ heavy goods vehic le” . The light motor vehic le 

c ontinued , a t the relevant point of time to c over both “ light 

passenger c a rriage vehic le”  and  “ light goods c a rriage vehic le” . A 

d river who had  a  va lid  lic enc e to d rive a  light motor vehic le, 

therefore, was authorized  to d rive a  light goods vehic le as well.”  

17. The head ing “ Insuranc e of Motor Vehic les aga inst Third  Party Risks”  

g iven in Chap ter XI of the Motor Vehic les Ac t, 1988 (Chap ter VIII of 1939 

Ac t) itself shows the intention of the leg isla ture to make third  pa rty 

insuranc e c ompulsory and  to ensure tha t the vic tims of ac c ident a rising  

out of use of motor vehic les would  be ab le to get c ompensa tion for the 

dea th or injuries suffered . The p rovision has been inserted  in order to 

p rotec t the persons travelling  in vehic les or using  the road  from the risk 

a ttendant upon the user of the motor vehic les on the road . To overc ome 

this ug ly situa tion, the leg isla ture has made it ob liga tory tha t no motor 

vehic le sha ll be used  unless a  third  pa rty insuranc e is in forc e. 

18. Read ing the p rovisions of Sec tions 146 and  147 of the Motor Vehic les 

Ac t, it is evidently c lea r tha t in c erta in c irc umstanc es the insurer’ s right is 

sa feguarded  but in any event the insurer has to pay c ompensa tion when 

a  va lid  c ertific a te of insuranc e is issued  notwithstand ing the fac t tha t the 
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insurer may p roc eed  aga inst the insured  for rec overy of the amount. 

Under Sec tion 149 of the Motor Vehic les Ac t, the insurer c an defend  the 

ac tion inter a lia  on the grounds, namely, (i) the vehic le was not d riven by 

a  named  person, (ii) it was being d riven by a  person who was not having 

a  duly granted  lic enc e, and  (iii) person d riving  the vehic le was d isqua lified  

to hold  and  ob ta in a  d riving  lic enc e. Henc e, in our c onsidered  op inion, 

the insurer c annot d isown its liab ility on the ground  tha t a lthough the 

d river was hold ing  a  lic enc e to d rive a  light motor vehic le but before 

d riving  light motor vehic le used  as c ommerc ia l vehic le, no endorsement 

to d rive c ommerc ia l vehic le was ob ta ined  in the d riving  lic enc e. In any 

c ase, it is the sta tutory right of a  third  pa rty to rec over the amount of 

c ompensa tion so awarded  from the insurer. It is for the insurer to p roc eed  

aga inst the insured  for rec overy of the amount in the event there has 

been viola tion of any c ond ition of the insuranc e polic y.”  

16. In IYYAPPAN c ase, the d river was hold ing  lic enc e to d rive light 

motor vehic le.  The vehic le in question was a  Mahind ra  Maxi Cab in tha t 

c ase.  The Apex Court held  tha t merely bec ause the d river d id  not get 

any endorsement in the d riving  lic enc e to d rive the Mahind ra  Maxi Cab  

whic h is a  LMV, the High Court c annot held  tha t the insurer is not liab le to 

pay c ompensa tion.   

17. In the light of the c ase in Iyyappan, if the d river of the c rime vehic le 

is possessing a  va lid  d riving  lic enc e to d rive one type of vehic le, there 

need  not be any endorsement for d riving  another type of vehic le.  On 

tha t g round , the liab ility of the insuranc e c ompany c annot be 

exonera ted .  In tha t c ase, the Tribuna l ordered  pay and  rec overy.  The 

ra tio in the c ase of Iyyappan is app lic ab le to the fac ts of the p resent 

c ase. 

18.       In the instant c ase a lso the fac ts a re simila r.  In this c ase, the vehic le 

involved  in the ac c ident is an auto.  There is no materia l on rec ord  to 

show tha t it was a  goods vehic le.  It was c a rrying  passengers in whic h the 

dec eased  travelling .  The auto dashed  aga inst the c yc le of the dec eased  

boy.  The dec eased  boy is a  third  pa rty.  The insurer of the auto c annot 
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esc ape from the liab ility on the ground  tha t the d river of the auto was not 

having  va lid  d riving  lic enc e. 

19. In the light of the above dec ision, the insurer c annot esc ape from 

the liab ility.  Therefore, the order of the Tribuna l d irec ting  the insuranc e 

c ompany to pay and  rec over the same holds good . Therefore, there a re 

no va lid  grounds to interfere with the find ings of the Tribuna l in ordering  

pay and  rec over the amount by the insuranc e c ompany. 

20. As fa r as the quantum of c ompensa tion awarded  by the Tribuna l is 

c onc erned , it does not require any interferenc e as the Tribuna l has rightly 

c a lc ula ted  the c ompensa tion by taking the age, and  notiona l inc ome of 

the boy.  Sinc e this is an appea l by the insurer, the c la im wha tever it may 

be, the respondents-c la imants for enhanc ement of c ompensa tion c annot 

be enterta ined  in this appea l.  The sc ope of this appea l is very limited  to 

the extent tha t the liab ility and  the quantum of c ompensa tion whic h is 

under c ha llenge.  There is no evidenc e on rec ord  to show tha t the 

ac c ident oc c urred  due to neg ligenc e of the dec eased  boy. I do not see 

any va lid  reasons to interfere with find ings of Tribuna l in whic h the d river of 

the vehic le liab le. 

21. In view of the foregoing reasons, there a re no merits in this appea l. 

22. In the result, the appea l is d ismissed .  The order passed  by the 

Tribuna l in O.P.No.929 of 2009 is c onfirmed .  There sha ll be no order as to 

c osts.  As a  sequel, misc ellaneous petitions, if any, pend ing  in this appea l 

sha ll stand  c losed .                                                       

     ____________________ 

                                                                                            G. SHYAM PRASAD, J 

Date:31.03.2017. 

c c m 
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