
 

THE HON' BLE SMT JUSTI CE T. RAJANI  

MACMA No .9 3 5  o f  2 0 0 8  

JUDGMENT:  

 

 

This appeal is preferred by the appellant  who is the pet it ioner in 

the t r ibunal, dissat isfied with the order m ade by the VI  Addit ional 

Dist r ict  Judge, Tirupat i in MVOP.No.376 of 2004 on the grounds that  

the t r ibunal erred in grant ing am ount  towards m edical expenses and 

erred in not  grant ing any am ount  under the head loss of earning 

power;  the t r ibunal ought  to have seen that  P.W.2, who is the 

com petent  doctor, categorically deposed that  the appellant  sustained 

25%  perm anent  disabilit y. 

 

2. After hearing the counsel for both the part ies on the aspect  of 

assessm ent  of disabilit y, a perusal of the evidence of P.W.2, who is 

Orthopedic Surgeon, Pooja Hospital, Tirupat i,  shows that  he assessed 

the disabilit y of the deceased, as m ent ioned under Ex.A5, perm anent  

disabilit y cert ificate issued by him . According to him , there was an 

am putat ion of fourth toe at  t ip of left  foot  and there was absence of 

soft  cushioned skin of r ight  heel and the r ight  calcaneum  bone is 

covered with only skin which is hyper sensit ive to pressure and that  

the appellant  cannot  walk and cannot  perform  any work while standing 

for long t im e.  

 

3. The am putat ion, stated by P.W.2, does not  get  connected to any 

of the injur ies sustained by the appellant  in the accident . Calcaneum , 

however, is related to heel.  There is no evidence explaining the 

possibilit y of the injury on the calcaneum  leading to am putat ion of toe. 
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Exs.A3 and A4, which are m edical cert ificates of the appellant ,  do not  

spell any injury to the toe, which could have resulted in am putat ion. 

Ex.A3, which is the wound cert ificate, shows only a lacerated injury 

below chin and lit t le finger and detachm ent  of r ight  calcaneal bone 

from  surrounding t issue. There is no explanat ion by P.W.2 of the term s 

m ent ioned in Ex.A3 so as to understand whether any of the injur ies 

lead to am putat ion of the fourth toe. 

 

4. Counsel for the appellant  could not  also assert  that  the appellant  

sustained any injury on the toe, which led to the am putat ion,  

as stated by P.W.2. St rangely after having stated that  the appellant  

sustained disabilit y to the extent  of 25%  and that  he cannot  perform  

any work, in the cross-exam inat ion, P.W.2, categorically adm its that  

the appellant  is able to perform  day to day funct ions as usual. 

However, the evidence of P.W.2 does not  inspire confidence and 

hence, it  cannot  be taken as a basis for assessing the disabilit y and 

awarding com pensat ion. 

 

5. A perusal of the order of the t r ibunal would show that  only 

Rs.10,000/ -  was awarded towards pain and suffer ing, which in the 

considered opinion of this Court  can be enhanced by Rs.5,000/ - .  

The injury, being fracture injury to the leg, m ight  have disabled the 

appellant  for at  least  two m onths from  at tending his dut ies and the 

said period can be t reated as the period of t reatm ent , rest  and 

recovery. As the pet it ioner is stated to be working as cleaner,  

in the least , his m onthly incom e can be taken as Rs.3,000/ -  per  

m onth. Hence, the appellant  would be ent it led to a com pensat ion of  

Rs.3,000/ -  x 2 =  Rs.6,000/ -  towards loss of incom e during the period 
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of t reatm ent , rest  and recovery.  Hence, the com pensat ion awarded by 

the t r ibunal stands enhanced by Rs.5,000/ -  +  Rs.6,000/ -  =  

Rs.11,000/ - . I n the result ,  the appellant  is ent it led to total 

com pensat ion of Rs.17,000/ -  (awarded by the t r ibunal)  +  Rs.11,000/ -  

=  Rs.28,000/ - . This award shall relate back to the date of decree. 

 

The civil m iscellaneous appeal is allowed in part . As a sequel, 

the m iscellaneous applicat ions, if any, shall stand disposed of as 

infructuous. There shall be no order as to costs. 

 

__________ 

T. RAJANI , J 

February 10, 2017 
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