
THE HON’ BLE SRI JUSTICE M.SEETHARAMA MURTI 
 

CRIMINAL REVISION CASE No.1192 of 2017 
 
 
ORDER: 
 

 The order, dated 17.04.2017, of the learned Special Sessions Judge for 

SC/ STs(POA) Act  Cases, Nalgonda, passed in Crl.MP.No.186 of 2017 in 

Crl.MP.No.1022 of 2016 in Cr.No.123 of 2016 of Chinthapally Police Stat ion, is 

assailed by the pet it ioners-A1 to A7 in this Criminal Revision Case f iled under 

Sect ions 397 & 401 of the Code of Criminal Procedure, 1973. 

1.1 By the said orders, the learned Special Sessions Judge while allowing the 

pet it ion of the complainant -State directed the police concerned to take 

custody of the pet it ioners-A1 to A7 forthwith by observing int er al ia that  it  is 

for the pet it ioners-A1 to A7 to apply in accordance with the law and obtain 

orders of bail from the appropriate Court  for the offence with which they are 

charged. 

2.  I have heard the submissions of Sri P. Ashok Goud, learned counsel 

represent ing Sri Dr. N. Uma Shankar,  learned counsel for the pet it ioners, the 

learned Public Prosecutor (TG) represent ing the 1st respondent -State, and Sri 

Baskula At hik, learned counsel for the 2nd respondent -de fact o complainant . I 

have perused the material record.  

3.  The facts, which lie in a narrow compass, are as follows: 

 On the f irst  informat ion of the 2nd respondent -informant , the Stat ion 

House Off icer, Chinthapally Police Stat ion, registered a case in Crime no.123 of 

2016 against  the accused for the offence punishable under Sect ion 307 read 

with 34 IPC.  On their arrest , on 30.08.2016, they were remanded to j udicial 

custody by the Judicial Magist rate of First  Class, Devarakonda. As per the 

orders, dated 19.09.2016, of the learned Special Sessions Judge passed in 

Crl.MP.No.1022 of 2016 in the aforement ioned crime, they were enlarged on 
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bail subj ect  to the condit ion that  they shall appear before the Stat ion House 

Off icer, Chintapally Police Stat ion, on every Sunday between 10:00 AM & 02:00 

PM for a period of three months or t il l the f il ing of the charge sheet , whichever 

is earlier. The said condit ion imposed automat ically elapsed, after the expiry of 

the said period.  There are no violat ions of the said condit ion or reports of  

untoward incidents during the said period or subsequent  thereto.  However, 

one of the alleged vict ims of the crime, Dudimet la Yadaiah, died on 17.12.2016 

at  01:00 PM at  his house allegedly on account  of the inj uries sustained in the 

alleged incident .  Upon receiving the death int imat ion, on 17.12.2016, the 

Stat ion House Off icer of the aforesaid police stat ion f iled a memo before the 

Court  of the learned Magist rate seeking alterat ion of Sect ion of law from 307 

IPC to 302 IPC.  Thereafter, the State represented by the police concerned 

f iled the afore-stated Crl.MP.186 of 2017 for cancellat ion of bail,  which was 

earlier granted to the accused, and requested to pass an order direct ing the 

arrest  of the said accused and to commit  them to j udicial custody, in view of 

the changed circumstances stated above.  The State relied upon the j udgment  

of the Supreme Court  in HAMIDA V. RASHID @ RASHEED1 in support  of the said 

request .  The pet it ioners-accused having f iled a detailed counter resisted the 

said pet it ion of the State int er al ia stat ing that  the prosecut ion failed to state 

the purpose for which the cancellat ion of  bail is being sought  and that  the 

invest igat ion is completed and that  the custodial invest igat ion was also 

completed as the accused were in custody from the date of the arrest  t il l they 

were enlarged on bail and that  in the facts and circumstances of the case, the 

decision relied by the prosecut ion is not  applicable to the facts of the case and 

that  the grounds for cancellat ion of bail are not  available in this case as the 

accused never misused their liberty or indulged in any criminal act ivity or 

interfered with the course of invest igat ion or at tempted to tamper the 

evidence or threaten the witnesses or did anything warrant ing cancellat ion of 
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bail and that  merely because the vict im died at  his house after the 

enlargement  of the accused on bail and the Sect ion of law is altered from 307 

IPC to 302 IPC, the bail need not  be cancelled and the bail earlier granted by 

the Court  of Session inures for the benefit  of the accused.  However, as noted 

already, the t rial Court  cancelled the bail and directed arrest  of the 

pet it ioners-accused observing that  it  is for them to obtain bail by approaching 

the Court  concerned.  

4.  At  the hearing, learned counsel for the pet it ioners-accused while 

reiterat ing the case of the accused would submit  as follows: 

The t rial Court  misconst rued the legal posit ion obtaining and the facts 

involved in the mat ter and wrongly applied the rat io in the decision in Hamid’ s 

case (supra) though the rat io in the said decision is not  applicable to the facts 

of the case.  The t rial Court  failed to take note of the fact  that  it  cannot  be 

said that  307 IPC is not  a non grave offence and that  302 IPC is a grave offence 

as both the offences are grave offences and are non bailable.  Bail was granted 

earlier before the alterat ion of Sect ion of law on the complet ion of 

invest igat ion and only when the formality of f il ing the charge sheet  remained.  

The vict im allegedly died at  his residence on account  of the alleged inj uries 

sustained in the incident .  However, no post  mortem was conducted and no 

medical cert if icate and no post  mortem report  are produced to show the cause 

of his death.  The deceased allegedly sustained inj uries in an alleged incident  

that  was said to have taken place on 28.08.2016.  The crime was registered on 

28.08.2016.  The death of the inj ured person occurred on 17.12.2016, that  is, 

about  three months after the enlargement  of the accused on bail and about  

nearly four months after the alleged incident .  Even though there are no 

grounds to cancel the bail and order re-arrest  of the accused in relat ion to the 

same crime, the t rial Court  erroneously allowed the pet it ion of the State and 

directed arrest  by erroneously observing that  it  is for the pet it ioners-accused 
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to apply for and obtain bail.   The said order is unsustainable under facts and in 

law.  

5.  Per cont ra, learned Public Prosecutor while giving the details of the 

chronological events would submit  that  init ially the crime was registered for 

the offence under Sect ion 307 read with 34 IPC and that  after the enlargement  

of the pet it ioners-accused on bail,  a vict im of the incident  died on account  of 

the inj uries sustained in the incident  and that  with the permission of the 

learned Magist rate the Sect ion of law was altered from 307 IPC to 302 IPC and 

that  in view of the changed circumstances the bail that  was granted earlier 

does not  inure to the benefit  of the accused and that , therefore, the 

prosecut ion right ly f iled the pet it ion for cancellat ion of bail and that  the Court  

of Session was j ust if ied in passing the orders for re-arrest  and commitment  of  

the accused to custody and that  since the Court  of Session having cancelled the 

bail gave liberty to the accused to obtain fresh bail orders, no prej udice is 

caused to the accused.   

6.   I have given detailed and thought ful considerat ion to the facts and 

submissions.  The important  quest ions that  arise for considerat ion are –        

(i) Whether the bail that  was granted by the Court  of 

Session to the accused earlier, would inure for their  

benefit  even after the alterat ion of Sect ion of law from 

307 IPC to 302 IPC on account  of the death of a vict im 

who was said to have sustained inj ur ies in the 

incident?  

(i i) And, if  not  so, whether the pet it ioners are liable to be 

arrested in the facts and circumstances of the case, on 

their  not  securing fresh bail from an appropriate Court  

of Session? 
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7.  POINTS:  

7.1  The undisputed facts are as follows:  

 On the f irst  informat ion lodged by the informant / de fact o 

complainant / 2nd respondent , a crime was registered on 28.08.2016. The 

accused were arrested and were remanded to j udicial custody on 30.08.2016. 

Subsequent ly, they were enlarged on bail on 19.09.2016. According to the 

prosecut ion, D. Yadaiah, the person who sustained inj uries in the said incident  

died at  his house, on 17.12.2016, on account  of the inj uries sustained in the 

incident .  Hence, a memo was f iled seeking alterat ion of Sect ion of law from 

307 of the IPC to 302 of IPC.  In the said circumstances, the State having f iled 

an applicat ion before the Court  of Session sought  cancellat ion of bail and an 

order for re-arrest  and commitment  of the accused to j udicial custody.  But  the 

accused contended that  they were in custody from the date of their arrest , on 

30.08.2016, and t il l they were enlarged on bail,  on 19.09.2016, and that  the 

earlier bail which was granted to them by a Court  of Session after complet ion 

of invest igat ion and when the formality of f il ing of the charge sheet  alone 

remained, inures for their benefit  and that , therefore, they need not  obtain 

fresh bail orders.  They also contend that  the impugned orders cancelling the 

bail orders and direct ing their arrest  are il legal and unsustainable.    

7.2 It  is apt  to now refer to infra the provisions of Sect ions 436, 437 and 439 

of the Code:  

436. In what  cases bail to be taken. 
 
(1) When any person other than a person accused of a non- bailable offence 
is arrested or detained without  warrant  by an off icer in charge of a police 
stat ion, or appears or is brought  before a Court , and is prepared at  any t ime 
while in the custody of such off icer or at  any stage of the proceeding before 
such Court  to give bail,  such person shall be released on bail:  Provided that  
such off icer or Court , if  he or it  thinks f it ,  may, instead of taking bail f rom 
such person, discharge him on his execut ing a bond without  suret ies for his 
appearance as hereinafter provided: Provided further that  nothing in this 
sect ion shall be deemed to affect  the provisions of sub- sect ion (3) of 
sect ion 116 or sect ion 446A .  
(2) Notwithstanding anything contained in sub- sect ion (1), where a person 
has failed to comply with the condit ions of the bail- bond as regards the 
t ime and place of at tendance, the Court  may refuse to release him on bail,  
when on a subsequent  occasion in the same case he appears before the 



 

 
MSRM, J 

CRL.RC_1192_2017 

 

 

6 

Court  or is brought  in custody and any such refusal shall be without  
prej udice to the powers of the Court  to call upon any person bound by such 
bond to pay the penalty thereof under sect ion 446. 

 
437. When bail may be taken in case of non- bailable offence.    
 
(1) When any person accused of, or suspected of, the commission of any 
non- bailable offence is arrested or detained without  warrant  by an off icer 
in charge of a police stat ion or appears or is brought  before a Court  other 
than the High Court  or Court  of Session, he may be released on bail,  but - 
(i) such person shall not  be so released if  there appear reasonable grounds 
for believing that  he has been guilty of an offence punishable with death or 
imprisonment  for life; 
(i i) such person shall not  be so released if  such offence is a cognizable 
offence and he had been previously convicted of an offence punishable with 
death, imprisonment  for life or imprisonment  for seven years or more, or 
he had been previously convicted on two or more occasions of a non- 
bailable and cognizable offence: Provided that  the Court  may direct  that  a 
person referred to in clause (i) or clause (ii) be released on bail it  such 
person is under the age of sixteen years or is a woman or is sick or inf irm: 
Provided further that  the Court  may also direct  that  a person referred to in 
clause (ii) be released on bail if  it  is sat isf ied that  It  is j ust  and proper so to 
do for any other special reason: Provided also that  the mere fact  that  an 
accused person may be required for being ident if ied by witnesses during 
invest igat ion shall not  be suff icient  ground for refusing to grant  bail if  he is 
otherwise ent it led to be released on bail and gives an undertaking that  he 
shall comply with such direct ions as may be given by the Court . 
(2) If  it  appears to such off icer or Court  at  any stage of the invest igat ion, 
inquiry or t r ial,  as the case may be, that  there are not  reasonable grounds 
for believing that  the accused has commit ted a non- bailable offence, but  
that  there are suff icient  grounds for further inquiry into his 1 guilt  the 
accused shall,  subj ect  to the provisions of sect ion 446A and pending such 
inquiry, be released on bail]  or at  the discret ion of such off icer or Court , on 
the execut ion by him of a bond without  suret ies for his appearance as 
hereinafter provided. 
(3) When a person accused or suspected of the commission of an offence 
punishable with imprisonment  which may extend to seven years or more or 
of an offence under Chapter VI, Chapter XVI or Chapter XVII of the Indian 
Penal Code or abetment  of, or conspiracy or at tempt  to commit , any such 
offence, is released on bail under sub- sect ion (1), the Court  may impose 
any condit ion which the Court  considers necessary- 
(a) in order to ensure that  such person shall at tend in accordance with the 
condit ions of the bond executed under this Chapter, or 
(b) in order to ensure that  such person shall not  commit  an offence similar 
to the offence of which he is accused or of the commission of which he is 
suspected, or 
(c) otherwise in the interests of j ust ice. 
(4) An off icer or a Court  releasing any person on bail under sub- sect ion (1) 
or sub- sect ion (2), shall record in writ ing his or it s 1 reasons or special 
seasons]  for so doing. 
(5) Any Court  which has released a person on bail under sub- sect ion (1) or 
sub- sect ion (2), may, if  it  considers it  necessary so to do, direct  that  such 
person be arrested and commit  him to custody. 
(6) If ,  in any case t r iable by a Magist rate, the t r ial of a person accused of 
any non- bailable offence is not  concluded within a period of sixty days from 
the f irst  date f ixed for taking evidence in the case, such person shall,  if  he 
is in custody during the whole of the said period, be released on bail to the 
sat isfact ion of the Magist rate, unless for reasons to be recorded in writ ing, 
the Magist rate otherwise directs. 
(7) If ,  at  any t ime after the conclusion of the t r ial of a person accused of a 
non- bailable offence and before j udgment  is delivered, the Court  is of 
opinion that  there are reasonable grounds for believing that  the accused is 
not  guilt y of any such offence, it  shall release the accused, if  he is in 
custody, on the execut ion by him of a bond without  suret ies for his 
appearance to hear j udgment  delivered. 
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439. Special powers of High Court  or Court  of Session regarding bail.  
 
(1) A High Court  or Court  of Session may direct - 
(a) that  any person accused of an offence and in custody be released on 
bail,  and if  the offence is of the nature specif ied in subsect ion (3) of sect ion 
437, may impose any condit ion which it  considers necessary for the 
purposes ment ioned in that  sub- sect ion; 
(b) that  any condit ion imposed by a Magist rate when releasing an person on 
bail be set  aside or modif ied: Provided that  the High Court  or the Court  of 
Session shall,  before grant ing bail to a person who is accused of an offence 
which is t r iable exclusively by the Court  of Session or which, though not  so 
t r iable, is punishable with imprisonment  for life, give not ice of the 
applicat ion for bail to the Public Prosecutor unless it  is, for reasons to be 
recorded in writ ing, of opinion that  it  is not  pract icable to give such not ice. 
(2) A High Court  or Court  of Session may direct  that  any person who has 
been released on bail under this Chapter be arrested and commit  him to 
custody. 

 

7.3 It  is also apposite to refer to the legal posit ion obtaining.   

 (i) In HAMIDA V. RASHID @ RASHEED (1st supra) which was also relied 

upon by the prosecut ion before the t rial Court , the facts are as under: -'The 

Chief Judicial Magist rate init ially granted bail to the respondents-accused 

therein for the offences punishable under Sect ions 324, 352 & 506 IPC.  

Subsequent ly, the offence has been converted to one punishable under Sect ion 

304 IPC.  By the order impugned before the Supreme Court  it  was ordered that  

they would cont inue to remain on bail even after the offence has been 

converted to one punishable under Sect ion 304 IPC if  they furnished requisite 

personal bonds and suret ies before the court  concerned.’   In the said factual 

back drop, the Supreme Court , having considered the legal posit ion, held as 

under:   

“ In the case in hand, the accused respondents could apply for bail afresh 

after the offence had been converted into one under Sect ion 304 IPC.  They 

deliberately did not  do so and f i led a pet it ion under Sect ion 482 Cr.P.C. in order to 

circumvent  the procedure whereunder they would have been required to 

surrender as the bail applicat ion could be entertained and heard only if  the 

accused were in custody. It  is important  to note that  no order adverse to the 

accused respondents had been passed by any Court  nor there was any miscarr iage 

of j ust ice or any il legality. In such circumstances, the High Court  commit ted 

manifest  error of law in entertaining a pet it ion under Sect ion 482 Cr.P.C. and 

issuing a direct ion to the subordinate court  to accept  the suret ies and bail bonds 

for the offence under Sect ion 304 IPC. The effect  of the order passed by the High 

Court  is that  the accused after get t ing bail in an offence under Sect ion 324, 352 

and 506 IPC on the very day on which they were taken into custody, got  an order 

of bail in their favour even after the inj ured had succumbed to his inj ur ies and the 

case had been converted into one under Sect ion 304 IPC without  any Court  

examining the case on merits, as it  stood after conversion of the offence. The 
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procedure laid down for grant  of bail under Sect ion 439 Cr.P.C., though available 

to the accused respondents, having not  been availed of, the exercise of power by 

the High Court  under Sect ion 482 Cr.P.C. is clearly il legal and the impugned order 

passed by it  has to be set  aside.”  

 
It  is also to be noted that  in the above case charge under Sect ion 302/ 34 IPC 

was framed against  the accused by the t rial Court  and that  by subsequent  

orders that  were passed by the High Court , the accused were ordered to 

remain on bail for the offence under Sect ion 302 IPC on furnishing fresh 

suret ies and bail bonds only on the ground that  they were on bail for the 

offence under Sect ion 304 IPC.  Be it  noted that  in the cited decision the 

original sect ions are 324, 352 & 506 IPC.  The offence under Sect ion 324 IPC is 

cognizable, non-bailable and non-compoundable and t riable by any Magist rate; 

the punishment  is imprisonment  of either descript ion for a term which may 

extend to three years, or f ine, or both.  The offence under Sect ion 352 IPC is 

non cognizable, bailable, compoundable and t riable by any Magist rate; the 

punishment  is imprisonment  for three years, or f ine of Rs.500/ - or both.  The 

offence under Sect ion 506 IPC covered by Para I is non-cognizable, bailable, 

compoundable by the person int imidated and t riable by any Magist rate and the 

punishment  is imprisonment  for two years.  The offence covered by Para II is 

non-cognizable, bailable, non-compoundable and t riable by a Magist rate of  

First  Class and the punishment  is imprisonment  for seven years, or f ine, or 

both.  In the cited decision, the altered sect ion of law is Sect ion 304 IPC.  The 

offence under Sect ion 304 IPC covered by Para I is cognizable, non-bailable, 

non-compoundable and t riable by a Court  of Session and the punishment  is 

imprisonment  for life, or imprisonment  for 10 years and f ine.  Whereas the 

other offence covered by Para II is cognizable, non-bailable, non-compoundable 

and is t riable by a Court  of Session and the punishment  is imprisonment  for 10 

years, or f ine, or both.  Thus, all the earlier offences are not  punishable with 

either life imprisonment  or death whereas the offence under Sect ion 304 IPC, 

that  is, the offence under the altered Sect ion of law is punishable with 
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imprisonment  for life.  Further, in the above case, the accused were earlier 

enlarged on bail,  on the very day they were arrested and they were never in 

j udicial custody during invest igat ion or at  any t ime thereafter.    

(ii) MEHBOOB DAWOOD SHAIKH V. STATE OF MAHARASHTRA2 is 

relied upon by the accused for highlight ing the grounds for cancellat ion of bail,  

wherein it  was observed as follows: 

‘ As stated in Raghubir Singh v. State of Bihar [ (1986) 4 SCC 481]  the grounds 

for cancellat ion under Sect ions 437(5) and 439(2) are ident ical,  namely, 

bail granted under Sect ion437(1) or (2) or Sect ion 439(1) can be cancelled 

where (i) the accused misuses his liberty by indulging in similar cr iminal 

act ivity, (i i) interferes with the course of invest igat ion, (ii i) at tempts to 

tamper with evidence or witnesses, (iv) threatens witnesses or indulges in 

similar act ivit ies which would hamper smooth invest igat ion, (v) there is 

likelihood of his f leeing to another count ry, (vi) at tempts to make himself 

scarce by going underground or becoming unavailable to the invest igat ing 

agency, (vii) at tempts to place himself beyond the reach of his surety etc.  

These grounds are il lust rat ive and not  exhaust ive.  It  must  also be 

remembered that  rej ect ion of bail stands on one foot ing but  cancellat ion of 

bail is a harsh order because it  interferes with the liberty of the individual 

and hence it  must  not  be light ly resorted to. ’  

At  the outset  it  is to be noted that  in the instant  mat ter, cancellat ion of bail is 

not  being sought  under the normal circumstances but  is being sought  for the 

reason that  after the accused are granted bail for the offence under Sect ion 

307 IPC the vict im allegedly succumbed to the inj uries sustained in the incident  

and that  the Sect ion of law is altered to 302 IPC and, therefore, the bail earlier 

granted does not  inure for their benefit  and that  the accused have to obtain 

fresh bail but  they did not  apply for fresh bail though they could have done so. 

  
(iii) In PRAHLAD SINGH BHATI V. N.C.T.DELHI3,  the facts are as 

follows: 

On 18.3.1999 the respondent  No.2/acused is alleged to have brought  

the deceased to her parental house.  There he poured kerosene oil 

and burnt  her alive in the presence of her parents. As no case was 

registered against  the accused, the appellant  approached higher 

                                                 
2 (2004) 2 SCC 362 
3 AIR 2001 SC 1444 
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authorit ies including the Prime Minister of India, Home Minister of 

India and Commissioner of Police, Delhi with the result  that  Deputy 

Commissioner of Police (South Dist r ict ) directed the regist rat ion of 

case under Sect ions 306 and 498A IPC.  After regist rat ion of the case 

on 3.6.1999, the invest igat ing off icer recorded the statements of 

witnesses under Sect ion 161 of the Code of Criminal Procedure. The 

accused-respondent  moved an applicat ion for grant  of ant icipatory 

bail in terms of Sect ion 438 of the Code.  As the bail applicat ion was 

not  ser iously opposed by the Invest igat ing Agency, the Addit ional 

Sessions Judge, New Delhi granted inter im bail on 16.6.1999. 

Applicat ion for cancellat ion of the ant icipatory bail was dismissed.  

However, while dismissing such an applicat ion, on 13.9.1999, the 

Addit ional Sessions Judge observed that  if  on facts a case under 

Sect ion 302 is made out  against  the accused, State shall be at  liberty 

to arrest  him. On 1.7.2000, charge-sheet  was f i led against  the 

accused under Sect ions 302, 406 and 498A IPC.  The accused was 

directed to appear before the Met ropolitan Magist rate, New Delhi,  on 

8.8.2000.  As he did not  appear on that  date in that  Court ,  non 

bailable warrants were issued against  him for 22nd August , 2000. In 

the meanwhile the respondent  f i led a cr iminal miscellaneous 

applicat ion under Sect ion 482 of the Code in the High Court  without  

impleading the appellant  as a party. The High Court  kept  the order, 

dated 8.8.2000, of the Magist rate in abeyance t i l l 22nd August , 2000. 

In his pet it ion f i led in the High Court , the accused suppressed the 

fact  that  a charge-sheet  under Sect ion 302 has been f i led against  

him. Not ice to the appellant  was issued on 17th August , 2000; but , in 

the meant ime the respondent  moved an applicat ion under Sect ion 

438 of the Code for ant icipatory bail before the Addit ional Sessions 

Judge, Delhi,  for which no order was passed and direct ion was issued 

to the accused to f irst  appear before the Magist rate on 22nd August , 

2000 and pray for bail in accordance with law. When he appeared 

before the Magist rate, he was admit ted on bail even in a case under 

Sect ion 302 IPC. 

 

Thus the facts of the above cited case disclose that  the accused was granted 

ant icipatory bail for a lesser offence and insisted for regular bail even though 

he was subsequent ly found to be involved in a case of murder.  The accused 

was earlier granted bail for the offences punishable under Sect ions 498-A, 306 

& 406 IPC.  The offence under Sect ion 498-A IPC is cognizable, non-bailable, 
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non-compoundable and t riable by a Magist rate of First  Class; the punishment  is 

imprisonment  for a term which may extend to three years and f ine.  The 

offence under Sect ion 306 IPC is cognizable, non-bailable, non-compoundable 

and t riable by a Court  of Session; the punishment  is imprisonment  for a term 

which may extend to ten years and f ine.  The offence under Sect ion 406 IPC is 

cognizable, non-bailable, compoundable and t riable by a Magist rate of  First  

Class; the punishment  is imprisonment  of  either descript ion for a term which 

may extend to three years, or f ine, or both.  The Supreme Court  held that  with 

the change of the nature of the offence, the accused becomes disent it led to 

the liberty granted to him in relat ion to a minor offence, if  the offence is 

altered for an aggravated crime.  In the cited decision, the accused secured 

bail for the offences punishable under Sect ions 498-A IPC, 306 IPC & 406 IPC, 

and none of them is punishable with imprisonment  for life.   

7.4  Revert ing to the facts of the instant  case, it  is necessary to refer to the 

penal provisions involved in the present  case.   

Section 307 IPC: 

 

307. Attempt to murder.—Whoever does any act with such intention or 

knowledge, and under such circumstances that, if he by that act caused 

death, he would be guilty of murder, shall be punished with imprisonment 

of either description for a term which may extend to ten years, and shall 

also be liable to fine; and if hurt is caused to any person by such act, the 

offender shall be liable either to imprisonment for life, or to such 

punishment as is hereinbefore mentioned.  

Attempts by life convicts.—When any person offending under this section 

is under sentence of imprisonment for life, he may, if hurt is caused, be 

punished with death.  

Section 302 IPC: 

302. Punishment for murder.—Whoever commits murder shall be 

punished with death, or imprisonment for life, and shall also be liable to 

fine. 
 

The offence under Sect ion 307 IPC is cognizable, non-bailable and t riable by a 

Court  of Session. In the case on hand since it  is alleged that  hurt  is caused to 

the vict im, the accused shall be liable to imprisonment  for life, in the event  
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the prosecut ion successfully establishes the guilt  of  the accused for the said 

offence.  The offence under Sect ion 302 IPC is cognizable, non-bailable and 

t riable by a Court  of Session; the punishment  is death or imprisonment  for life 

and f ine.  In the case on hand, according to the case of the prosecut ion, the 

vict ims received bleeding inj uries on their heads and that  the mother and sister 

who came across between the assaulters and the vict ims to rescue them were 

also beaten and that  one of the vict ims died on account  of the inj uries 

sustained in the incident  though no medical cert if icate or post  mortem 

cert if icate is produced before the Court .  Therefore, the offence punishable 

under Sect ion 307 IPC for which the bail was granted is also punishable with 

imprisonment  for life.  Under the altered Sect ion of law, viz.,  302 IPC, the 

punishment  is death or imprisonment  for life.  Further, the earlier bail order 

was granted by a Court  of Session and not  by a Magist rate as the offence under 

Sect ion 307 IPC is also t riable by a Court  of Session.   

7.5  On a careful considerat ion of the provisions of law and the legal posit ion 

obtaining, this Court  is of the opinion that  the following illust rat ions can be 

envisioned for the purposes of further elucidat ing the legal posit ion which this 

Court  not ices or envisages: 

Il lust rat ion (i):  

The accused was init ially charged for the offence punishable under 

Sect ion 324 IPC, which is punishable with imprisonment  of either 

descript ion for a term which may extend to 3 years or f ine or with 

both.  He obtained bail for the said offence, which is t r iable by a 

Magist rate.  Subsequent ly the invest igat ion revealed that  the offence 

is punishable under Sect ion 325 IPC where under the accused shall 

be punished with imprisonment  of either descript ion for a term 

which may extend to 7 years and shall also be liable to f ine.  In such 

a situat ion where both the offences are t r iable by a Magist rate, the 

Magist rate will be within his j ur isdict ion in asking the accused to 

furnish fresh bonds for the newly added sect ion of 325 IPC on the 

premise that  the accused would cont inue to remain on bail earlier 

granted for the offence punishable under Sect ion 324 IPC.  
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Il lust rat ion (i i):  

The accused was enlarged on bail by the learned Magist rate for an 

offence punishable under Sect ion 324 IPC. However, af ter 

invest igat ion the f inal report  is f i led stat ing that  the offence 

commit ted is punishable under 328 IPC.  For the said offence 

‘ causing hurt  by means of poison etcetera with intent  to commit  

offence’  the accused shall be punished with imprisonment  of either 

descript ion for a term which may extend to ten years and shall also 

be liable to f ine.  Further, the said offence is t r iable by the Court  of 

Session and not  by a Magist rate.  As the offence under the newly 

added sect ion is t r iable by a Court  of Session, the Magist rate will not  

have j ur isdict ion to ask the accused to remain on bail earlier 

obtained and furnish fresh bail bonds for the newly added sect ion. 

Hence, in such a case the accused is required to obtain fresh bail 

f rom a Court  of Session and he cannot  cont inue to remain on bail 

earlier granted by the learned Magist rate for the offence punishable 

under sect ion 324 IPC.  

Il lust rat ion (i i i):  

The Court  of Session granted bail to the accused for the offence 

punishable under Sect ion 307 IPC, which is punishable with 

imprisonment  for life and which is t r iable by a Court  of Session.  

After invest igat ion the sect ion of law was altered to sect ion 302.  

Under the said newly added Sect ion of law, the accused shall be 

punished with death or imprisonment  for life and shall also be liable 

to f ine.  The said offence is also t r iable by the Court  of Session. 

Since, the earlier bail is granted by a Court  of Session for the offence 

punishable with imprisonment  for life and as under the newly added 

sect ion, the accused shall be punishable with death or imprisonment  

for life and the Court  of Session is competent  to grant  bail for the 

said offence also, the bail earlier granted by the Court  of Session for 

the offence under Sect ion 307 IPC would inure to the benefit  of the 

accused.  Hence, the accused can cont inue to remain on bail earlier 

granted and it  would be suff icient  if  the accused appears before the 

Court  of Session concerned and furnishes fresh bonds for the newly 

added sect ion.  

  
In the case on hand, the date of commission of the alleged offence is 

28.08.2016.  The accused were arrested and remanded to j udicial custody on 

30.08.2016.  They remained in custody for about  twenty days, that  is, t il l they 

were enlarged on bail,  on 19.09.2016, by virtue of the orders of the Court  of 
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Session.  Thus, the accused were in custody during the course of invest igat ion 

for about  20 days.  Further, they were enlarged on bail subj ect  to condit ion 

that  they shall appear before the Stat ion House Off icer, Chintapally Police 

Stat ion, every Sunday between 10:00 AM and 02:00 PM for three months or t il l 

f il ing of the charge sheet , whichever is earlier and the said condit ion which was 

duly complied with had elapsed after the expiry of the said period.  The 

accused did not  violate any condit ions of bail and there are no reports of any 

untoward incidents at  any t ime after the alleged incident  or after the 

enlargement  of the accused on bail.   The vict im died, on 17.12.2016 at  01:00 

PM, at  his house allegedly on account  of the inj uries sustained in the incident , 

that  is, about  nearly three months af ter the enlargement  of the pet it ioners-

accused on bail and about  four months after the incident .  As a result ,  the 

Sect ion of law is altered from 307 IPC to 302 IPC.  Even for the offence under 

Sect ion 302 IPC, the punishment  is death or life imprisonment ; and, the Court  

of Session is competent  to grant  bail;  and, the offence is also t riable by the 

Court  of Session.   

8.  On the above analysis and for all the aforestated reasons, this Court  

f inds that  the pet it ioners-accused in the instant  case can cont inue to remain on 

bail earlier granted to them by the Court  of Session for the offence punishable 

under sect ion 307 IPC despite the alterat ion of sect ion of law to 302 IPC and it  

would be suff icient  if  they and their suret ies appear before the Court  of Session 

concerned and furnish fresh bonds for the newly added sect ion.   

9.  In the result ,  the Criminal Revision Case is allowed in part  and the 

impugned order is set  aside.  As the pet it ioners-accused could remain on bail 

earlier granted to them, the pet it ioners-accused are directed to appear, along 

with their suret ies,  within two (02) weeks from the date of receipt  of  a copy of 

this order, before the Court  of Session, which granted earlier bail orders, and 

execute fresh bonds for the altered and newly added sect ion.  However, on 
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failure of the pet it ioners-accused to comply with the aforesaid direct ion, the 

revision case shall stand dismissed and the impugned orders of the Court  below 

shall stand revived.  

        As a sequel, the pending miscellaneous pet it ions, if  any, shall stand 

closed.    

 

____________________ 
M.SEETHARAMA MURTI, J 

13.07.2017 
Note: Issue CC by 19.07.2017 
(B/ o) 
 Vj l 
 


