
HON’ BLE SRI JUSTICE M. SATYANARAYANA MURTHY  

 CIVIL REVISION PETITION No.1879 of 2012   

ORDER:  

            This Revision pet it ion is f iled under Sect ion 115 of C.P.C.  

challenging the order in E.P.No.143 of 2006 in O.S.No.111 of 2006 on the 

f ile of Junior Civil Judge, Allagadda, dated 07-05-2010 whereby, the 

arrest  of the pet it ioner herein/ Judgment  debtor was ordered for 

realizat ion of decreetal amount  and ordered issue of warrant  of arrest  

against  him on payment  of  process. The part ies herein, will hereinafter 

will be referred as j udgment  debtor and decree-holder for convenience 

of reference.  

              The decree-holder f iled O.S.No.111 of 2006 and obtained 

decree. As the j udgment -debtor failed to discharge the debt , the 

Decree-holder f iled E.P.No. 143 of 2006 for realizat ion of the amount  by 

arrest  of Judgment -debtor alleging that  the pet it ioner possessed 

suff icient  means to discharge the debt , but  he is intent ionally avoided to 

discharge the debt .   

On appearance, the Judgment -debtor f iled counter mainly 

contending that  he had no means and he did not  possess movable or 

immovable property and that  the Execut ion Pet it ion is f iled to harass 

him.  It  is also further contended that  he is aged 65 years suffering from 

Hypertension and old age ailments like heart  at tack etc., and that  he is 

undergoing t reatment .  Therefore, he is not  in a posit ion to discharge 

the debt  and prayed for dismissal of E.P. 

During enquiry, the Decree-holder was examined as PW.1 and 

marked Ex.P.1, on behalf of the Judgment -debtor, he himself  is 

examined as RW.1 and marked Exs R1 to R3.   

Upon hearing arguments of both the counsel and considering the 

material available on record, the Execut ing Court  concluded that  the 
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pet it ioner herein possessed suff icient  means to discharge the debt  and 

willfully avoided discharge of the decreetal debt  and directed to issue 

warrant  of arrest  on payment  of arrest .  

           Aggrieved by the order passed by the Execut ing Court  in 

EP.NO.143 of 2006 in O.S.No.111 of 2006, dated 07-05-2010, the present  

revision is f iled under Sect ion 115 C.P.C. mainly contending that  the 

Execut ing Court  did not  consider the main requirements to order arrest  

of Judgment  debtor for realizat ion of the amount , viz; means to pay 

debt  due under decree, refusal and negligence on the part  of Judgment -

debtor in discharging the debt .  The Execut ing Court  without  recording 

the f inding as to the means, refusal or negligence on the part  of  

pet it ioner herein ordered his arrest  erroneously and prayed to set  aside 

the same.  

 Not ice before admission was ordered and not ice was served on 

the respondent  herein/ Decree-holder. Proof of service i.e. 

acknowledgment  is f iled before this Court  on 10-03-2012 along with 

memo, but  none appeared. 

 During hearing, learned counsel for the pet it ioner Sri Karri Murali 

Krishna at  the stage of admission would contend that  the Execut ing 

Court  did not  record a f inding as to the possession of suff icient  means by 

the pet it ioner herein to discharge the debt  due under decree, to the 

respondent  herein/ Decree-holder, so also refusal or negligence on his 

part  to discharge the debt .  In the absence of such f indings, the order 

cannot  be sustained. 

 Undisputedly, the decree was obtained for recovery of money by 

the Decree-holder against  the pet it ioner herein/ Judgment -debtor and 

the decree remained unsat isf ied.  To realize the decree debt , the 

respondent / Decree-holder init iated execut ion proceedings for recovery 
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of amount  by way of arrest  of Judgment -debtor under Order XXI Rules 37 

and 38 of C.P.C.  The Judgment -debtor f iled counter contended that  he 

has no means to pay the debt  and that  he is suffering from old age 

ailments, underwent  t reatment  for heart  ailment  and that  there is no 

negligence or refusal on his part  to discharge the debt  due and prayed 

for dismissal of the execut ion pet it ion.  During enquiry, on behalf  of the 

respondent  herein/ Decree-holder, the respondent  herself  examined as 

PW.1 and marked Ex.P.1 to prove that  the Judgment -debtor possessed 

suff icient  means and avoided to discharge the debt  willfully and thereby 

there is refusal and negligence to discharge the debt ,   

as the Judgment -debtor failed to discharge the burden of proof which 

shif ted on him after adducing the evidence of the  

Decree-holder. The said f indings are under challenge on various grounds 

referred to supra.  

        Sect ion 55 of C.P.C. deals with arrest  and detent ion and not ice 

under Rule 37 and enquiry is contemplated under Rule 40 of Order XXI of 

C.P.C. Here, enquiry contemplated under Rule 40 of Order XXI of C.P.C 

was conducted and PW.1,while test ifying that  the Judgment -debtor own 

agricultural land and cult ivat ing the same, thereby possessed suff icient  

means to pay the decreetal debt  but  did avoid to discharge the decree 

debt  and to substant iate her content ion, she produced documentary 

evidence, marked as Ex.P.1 i.e. adangal to show that  the pet it ioner 

herein possessed suff icient  means to discharge the debt  due under 

decree.  The pet it ioner though test if ied about  his inabilit y to discharge 

the debt  as he possessed no means, but  he did not  produce even scrap of 

paper to substant iate that  he is not  owner or possessor of land shown in 

Ex.P.1. issued by Village Revenue Off icer, Yellavathula village.  If  Ex.P.1 

is accepted i.e. Adangal the pet it ioner herein is owner and possessor of  
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land cult ivat ing the property and get t ing income therefrom.  When once 

the Decree-holder produced sat isfactory evidence that  the Judgment -

debtor own and possessed property and get t ing suff icient  income to 

discharge the decree debt , the burden will shif t  on to the Judgment -

debtor to rebut  the evidence of Decree-holder but  he did not  produce 

any documentary proof, even not  examined the Village Revenue Off icer 

or any other person to prove the ent ries contained in Ex.P.1 are false 

and that  he did not  possess any property or means to discharge the debt  

due except  bare denial in his evidence.  Thus, the Execut ing Court  while 

believing Ex.P.1 and disbelieving content ion that  the Judgment -debtor 

did not  possess means to discharge the debt , came to conclusion right ly 

that  the Judgment -debtor possessed suff icient  means to discharge the 

debt  due to the decree-holder.  This f inding does not  call for 

interference of this Court , as the said f inding is free from any legal or 

factual inf irmity  warrant ing interference of this Court  by exercising 

power under Sect ion 115 of C.P.C.  

 The other ground urged before the Execut ing Court  was that  the 

pet it ioner herein is suffering from old age ailments like heart  at tack 

etc., but  the t rial Court  did not  accept  his content ion assigning its own 

reasons.  The j udgment -debtor before the Execut ing Court  though 

produced Ex.R.1 invest igat ion report , dated 28-02-2008 issued by 

Dr.Branma Reddy and Exs R.2 and R.3 pathological reports issued by 

same Doctor in Partha Sardhi Lab, at  best  would show that  the pet it ioner 

is suffering from certain deficiencies.  The j udgment -debtor is aged 55 

years as per long cause t it le in Execut ion Pet it ion.  He denied his age 

ment ioned in E.P. while contending that  he was aged 65 years.  But  no 

proof is f iled in support  of his age.  When the j udgment  debtor claiming 
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exempt ion from arrest , it  is for him to establish that  he was suffering 

from serious ill-health.   

 According to Sect ion 55 of C.P.C. a Judgment  debtor may be 

arrested in execut ion of a decree at  any hour and on any day, and shall,  

as soon as pract icable, be brought  before the Court  and his detent ion 

may be in the civil prison of the dist rict  in which the Court  ordering the 

detent ion is situate, or, where such civil prison does not  afford suitable 

accommodat ion, in any other place which the State Government  may 

appoint  for the detent ion of persons ordered by the Courts of such 

dist rict  to be detained.  

      Sect ion 56 of C.P.C. deals with prohibit ion of arrest  or detent ion of 

women in execut ion of decree for money in execut ion decree for money 

and it  is irrelevant .  According to Sect ion 59 of C.P.C. at  any t ime after 

a warrant  for the arrest  of a j udgment -debtor has been issued the Court  

may cancel it  on the ground of his serious illness, where a j udgment -

debtor has been arrested, the Court  may release him, if ,  in it s opinion, 

he is not  in a f it  state of health to be detained in the civil prison and 

where a j udgment -debtor has been commit ted to the civil prison, he 

may be released therefrom by the State Government  on the ground of 

existence of any infect ious or contagious disease or by the commit t ing 

Court  or any Court  to which that  Court  is subordinate, on the ground of 

his suffering from any serious il lness.  The Judgment -debtor released 

under this sect ion may be re-arrested, but  the period of his detent ion in 

the civil prison shall not  in the aggregate exceed that  prescribed by 

sect ion 58.  In view of Sect ion 59 C.P.C., if  any warrant  is issued and 

subsequent ly, the Judgment -debtor is suffering from any infect ious or 

contagious disease, he can be released.  Here, the pet it ioner 

herein/ Judgment -debtor in the Execut ion Pet it ion though produced 
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pathological reports, those complaints are not  of serious nature, which 

would ent it le him to be released by exercising power under Sect ion 59 of 

C.P.C.   The release of Judgment -debtor by exercising power under 

Sect ion 59 of C.P.C. would arise only after issuing warrant  of arrest  not  

before issuing warrant  of arrest  or warrants in execut ion of decree.  

Therefore, when the Court  considered evidence before issuing warrant  

of arrest  for realizat ion of the decreetal amount  after conduct ing 

enquiry under rule 39 of Order XXI of C.P.C. the pet it ioner herein is 

liable to be arrested for realizat ion of the decreetal amount , as he is 

intent ionally refused to sat isfy the decree debt , though the decree was 

passed four years prior to ordering arrest  of the pet it ioner herein. 

In such circumstances, the order passed by the Execut ing Court  in 

E.P.No.143 of 2006 in O.S.No.111 of 2006 cannot  be faulted, since I f ind 

no legal inf irmity.   

This Court  can exercise its j urisdict ion under Sect ion 115 of C.P.C. 

but  power of this Court  under Sect ion 115 of C.P.C. is limited and such 

power can be exercised only when the Subordinate Court  exercised a 

j urisdict ion not  vested in it  by law or failed to exercise a j urisdict ion so 

vested, or to have acted in the exercise of it s j urisdict ion illegally or 

with material irregularity. But  here is not  the case of such exercise of 

powers as pointed in the ent ire grounds of revision to exercise power 

under Sect ion 115 of C.P.C. and to interfere with the order passed by 

the Execut ing Court .  

 As discussed above the j urisdict ion of this Court  under Sect ion 115 

of C.P.C. is limited and unless, the pet it ioner establishes any one of the 

three requirements contemplated under Sect ion 115 of C.P.C. this Court  

cannot  interfere with the f indings recorded by the Execut ing Court .  On 

overall considerat ion of the ent ire material on record, I f ind no il legality 
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in the order passed by the Execut ing Court  in E.P.No.143 of 2006 in 

O.S.No.111 of 2006 warrant ing interference by this Court .  Hence, the 

order of the Execut ing Court  is hereby confirmed and consequent ly, the 

pet it ion is liable to be dismissed. 

 In the result ,  the Civil Revision Pet it ion is dismissed, but  without  

costs in the circumstances. In consequence, Miscellaneous Pet it ions, if  

any, pending in this revision pet it ion shall stand dismissed.  

      
                                                                                                       

                                                          _____________________________ 
                                                          M. SATYANARAYANA MURTHY, J 
13-06-2017 
Nvl  

 

 

 


