
THE HON’ BLE SRI JUSTICE M.SEETHARAMA MURTI 

 
Criminal Revision Case No.1698 of 2017 

 

ORDER: 

 

 This Criminal Revision Case, under Sect ions 397 & 401 of the Code of 

Criminal Procedure, 1973, (‘ the Code’ ) by the pet it ioners/ accused is directed 

against  the order, dated 31.05.2017, of  the learned XIX Special Magist rate, 

Hyderabad, passed in Crl.M.P.no.416 of 2017 in C.C.No.317 of 2016 (old 

C.C.No.858 of 2016). 

 
2.  I have heard the submissions of Sri S.V.S.S.Sivaram,  learned counsel 

appearing for the pet it ioners/ accused, and of Sri B.Vij aysen Reddy,  learned 

counsel appearing for the 2nd respondent / complainant .  I have also heard the 

submissions of the learned Public Prosecutor appearing for the 1st  

respondent / State of  Telangana.  I have perused the material record.  

 
3.  What  is to be noted is that  the 2nd respondent / complainant  f iled the 

aforement ioned calendar case against  the pet it ioners/ accused request ing to 

punish them for the offence punishable under Sect ion 138 of the Negot iable 

Inst ruments Act , 1881.  The pet it ioners/ accused are resist ing the said case.  

During the pendency of the said case, the complainant  f iled a pet it ion under 

Sect ion 63 of the Indian Evidence Act ,  1872, request ing the t rial Court  to 

permit  him to f ile Photostat  copy of the cheque, dated 12.06.2014, for 

Rs.5,00,000/ -, drawn on State Bank of India, Siripuram Branch, and receive the 

same on f ile as secondary evidence in the interests of  j ust ice. 

 
4.  The case of the complainant  in support  of the said request , in brief, is as 

follows:  ‘ The above said cheque was issued by the pet it ioners/ accused 

towards a legally enforceable debt  and that  the said cheque when presented 

for collect ion was dishonoured.  Therefore, the complaint  was f iled after 
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following the procedure established by law.  Along with the complaint , which 

was f iled on 24.07.2014, the complainant  f iled all the original documents 

including the original cheque.  The off ice of the Court  below after verif icat ion 

of the originals returned all the originals on the undertaking of the 

complainant ’ s counsel that  the originals will be produced at  the t ime of t rial.   

The Photostat  copy of the cheque was already f iled into Court .  However, the 

original cheque was later misplaced in the house of the complainant .  Inspite of 

best  efforts, he could not  t race it .    The cheque was returned by the banker of  

the accused for the reason ‘ insuff icient  funds’ .  In the above circumstances, 

the 2nd respondent  is const rained to request  the Court  to permit  him to adduce 

secondary evidence by producing the photostat  copy of the cheque.’   

 
5.  Per cont ra, the case of the accused is this:  ‘ The cheque on the basis of  

which the complaint  is f iled is a fundamental document .  The bouncing of the 

cheque as envisaged under law is a sine qua non for init iat ing the criminal 

proceedings under Sect ion 138 of the Act .  The complainant  has not  f iled the 

original cheque along with the complaint .   Since the original cheque is not  

f iled, there is no valid document  to establish the content ion of the complainant  

that  the offence punishable under Sect ion 138 of the Act  has been commit ted.  

The averments in the pet it ion f iled by the complainant  do not  disclose valid 

reasons for non-product ion of the original cheque and for grant ing permission 

to produce a Photostat  copy of the cheque and adduce secondary evidence.  

The pet it ion is f iled in a casual manner without  assigning any reasons.  No 

details as to when the cheque was misplaced and as to when the 2nd 

respondent  acquired knowledge about  the misplacement  of the cheque are 

pleaded.  If  the original cheque is not  produced and if  permission is accorded 

to f ile the Photostat  copy of the cheque, it  causes great  prej udice to the 

defence of the accused and prevents the accused from raising valid defence, 

which is available to them.’    
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6.  At  the hearing, learned counsel for the complainant / 2nd respondent  

herein, would submit  as under:  “ The original cheque was produced along with 

the complaint .  After verif icat ion of the original cheque, the original cheque 

was returned along with all the original documents on the undertaking given by 

the counsel for the complainant  that  the originals will be produced at  the t ime 

of t rial.   Thus, the original cheque was produced before the Court  below and it  

was compared with the photostat  copy of  the cheque already f iled into Court  

and available in the record of the Court .   The t rial Court  having considered the 

facts correct ly and the legal posit ion in proper perspect ive accepted the 

version of the complainant  that  the original cheque was f iled and returned on 

the undertaking that  it  will be f iled at  the t ime of t rial.   The t rial Court  also 

accepted the further version of the complainant  that  the cheque was misplaced 

after it  was taken return and hence, granted the request  of the complainant .  

Accordingly, the t rial Court  considered the request  of the complainant  by 

observing that  in the circumstances stated by the complainant , it  is possible for 

the complainant  to prove his case only by producing photostat  copy, as the 

original is misplaced and is lost  and could not  be produced.  The well reasoned 

order of the t rial Court  does not  warrant  interference.’   

 
7.  Learned counsel for the pet it ioners/ accused would submit  as follows:  

‘ The t rial Court  failed to see that  the dishonoured cheque is a crucial 

document  and that  unless it  is produced, the ingredients of the alleged offence 

do not  stand established.  Product ion of the original document  itself  is a sine 

qua non as it  is the basic and fundamental document .  The complainant  is 

contending that  the original cheque is f iled into Court  and that  after 

verif icat ion it  was also returned along with the other documents on the 

undertaking of the counsel for the complainant  that  the same will be produced 

at  the t ime of t rial.   Nevertheless, there is only an endorsement  by the learned 
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counsel for the complaint  that  he received all the originals after verif icat ion 

and that  the same would be produced at  the t ime of t rial.   But , there is no 

endorsement  by the Ministerial Off icer of the Court  that  the originals are f iled, 

verif ied and returned.  Even assuming for a moment  that  the original cheque is 

f iled and returned, yet , product ion of the same is necessary for establishing 

the alleged case of the complainant .  No foundat ion is laid by the complainant  

for adducing secondary evidence.  A bald allegat ion was made that  the original 

cheque was misplaced in the house and that  the same could not  be t raced 

despite best  efforts.  Unless a foundat ion is laid with regard to loss of the 

original, secondary evidence cannot  be permit ted to be adduced.’  

 
8.  I have given earnest  and thought ful considerat ion to the facts and 

submissions.  

 
9.  In the calendar case that  was taken on f ile for the offence punishable 

under Sect ion 138 of the NI Act , the complainant  seeks permission to f ile the 

photostat  copy of the dishonoured cheque and adduce secondary evidence on 

the basis of the following submissions:  “ That  the original cheque was f iled 

along with the complaint  into the Court .   It  was taken return along with the 

other original documents on an undertaking given by the counsel that  it  will be 

produced at  the t ime of t rial.   Later, it  was misplaced in the house and is lost  

in the house and is not  t raced despite his best  efforts. ’   The accused contend 

that  product ion of the original cheque itself  is necessary to establish the 

ingredients of the offence.  The pet it ioners/ accused are also disput ing f il ing of 

the original cheque along with the complaint  and its return to the learned 

counsel for the complainant  on the undertaking that  the same will be produced 

at  the t ime of t rial.   However, a perusal of the list  of documents at  the foot  of  

the copy of the complaint  discloses that  all original documents were once f iled 

into Court .  Further, the impugned order also discloses that  the complainant  
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f iled all the original documents and that  on f il ing of the original documents 

only, the case was numbered and that  there is an endorsement , dated 

24.07.2014, of the counsel for the complainant  on the complaint  that  he 

received all the originals from the Court  subj ect  to an undertaking that  the 

original documents being taken return would be produced at  the t ime of t rial 

of the case.  The Court  below observed in it s order that  the said endorsement  

clearly shows and establishes that  the complainant  f iled the original documents 

including the cheque for numbering purpose and had taken back the same after 

the case is registered.  Since the original cheque was already f iled and it  was 

returned in the circumstances stated, the Court  below permit ted the 

complainant  to f ile the photostat  copy of the original cheque and adduce 

secondary evidence after having accepted the version of the complainant  that  

the original cheque was lost  after it  was taken return from the Court .   As 

right ly contended by the learned counsel for the complainant , unless the 

original cheque is really lost , no complainant  would take the risk of f il ing a 

photostat  copy.  There is no necessity for the complainant  to suppress the 

original cheque, which is an important  document . It  is not  the case of the 

accused that  the original cheque was suppressed for any ext raneous reasons or 

with any oblique mot ive.  The only content ion of the accused is that  product ion 

of the original it self  is necessary.  It  is set t led law that  mere marking of 

documents is no proof.  It  is also to be noted that  mere permission accorded to 

f ile the photostat  copy of the cheque does not  preclude the accused from 

advancing their defence, if  any, and adducing their evidence in support  

thereof.  In the facts and circumstances, this Court  f inds that  the obj ect ions of 

the accused are untenable and that  there are no merits in the revision 

warrant ing interference with the well considered order of the learned 

Magist rate.  Therefore, if  the photostat  copies of the cheque received on f ile 

and permission is accorded to adduce secondary evidence, subj ect  to the 
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qualif icat ion that  all the relevant  factual aspects of the mat ter, which are 

subj ect  mat ters of the evidence to be adduced by both part ies would be 

considered at  the appropriate stage of the mat ter, such a course would protect  

the interests of both the part ies and meets the ends of j ust ice.  On the above 

analysis, this Court  f inds that  the learned Magist rate is j ust if ied in passing the 

impugned order and that  there are no merits in the revision and that  the well 

considered order of the learned Magist rate warrants no interference. 

 
10. In the result ,  the Criminal Revision case is dismissed confirming the 

order of the t rial Court , however, making it  suff icient ly clear that  all the 

0relevant  factual aspects of the mat ter that  would be forming part  of the 

evidence to be adduced by both part ies shall be considered by the t rial Court  in 

a j ust  and fair manner at  the appropriate stage of the case. 

 Pending miscellaneous pet it ions, if  any, in this Criminal Revision Case 

shall stand closed.    

 

_____________________ 

M. SEETHARAMA MURTI, J 

04th August , 2017 
RAR 
 
 

 

 

 

 

 


