
THE HON’ BLE SRI JUSTICE C. PRAVEEN KUMAR 

CIVIL REVISION PETITION NO.2100 of 2017  

ORDER : 

 Aggrieved by the order dated 20.02.2017 passed in I.A.No.162 of 

2016 in A.S.No.1 of 2010, wherein the applicat ion seeking amendment  

of plaint  was allowed, the present  Civil Revision Pet it ion is f iled.    

2. The respondent  herein f iled O.S.No.231 of 2005 before the 

Court  of Principal Junior Civil Judge of Punganur, rest raining the 

defendant  from interfering with the plaint if f ’ s peaceful possession 

and enj oyment  of his half  share in the suit  schedule tamarind t rees, 

and also rest raining the defendant  and his men from cut t ing the 

tamarind t rees or it s branches by way of permanent  inj unct ion.   After 

a full-f ledged t rial,  the suit  was dismissed on the ground that  the 

inj unct ion against  the co-owner is not  maintainable and also on the 

basis of admission made by DW1 that  he has purchased only half  share 

in the tamarind t rees.   The Court  below also observed that  the 

remedy available to the plaint if f  would be to seek part it ion by way of 

declarat ion to half  share in the suit  schedule tamarind t rees.   

Aggrieved by the dismissal of the suit ,  the plaint if f  preferred an 

appeal in the year 2010.   Six years thereafter, I.A.No.162 of 2016 

came to be f iled, seeking amendment  of plaint .  The main ground 

taken for amendment  of the plaint  is that  after going through the 

j udgment , it  was advised to him that  it  would be appropriate to 

amend the prayer port ion in the plaint , seeking part it ion of the suit  

schedule tamarind t rees into two equal shares and to allot  such half  

equal share to the plaint if f .    The same is opposed by the defendant .   
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But  however, the learned appellate Judge allowed the said I.A.   

Challenging the same, the present  CRP came to be f iled. 

3. The learned counsel for the pet it ioner relied upon the j udgment  

of the Apex Court  in Revaj eet u bui lders and Developers Vs. 

Narayanaswamy and Sons and ot hers1,  in support  of his plea. 

4. Learned counsel for the respondent , relied upon the j udgments 

of the Apex Court  in Nort h East ern Rai lway Administ rat ion, 

Gorakhpur  Vs. Bhagwan Das2,  Pankaj a and anot her  Vs. Yel lappa 

(died) by LRs. and ot hers3,   Om Prakash Gupt a Vs. Ranbir  B.Goyal4  

wherein the Apex Court  dealt  with a situat ion as to whether the 

subsequent  events can be taken into considerat ion for seeking 

amendment  of the plaint . 

5. In Om Prakash Gupt a’ s case (supra), the Apex Court  held that  

a person request ing the Court  to take not ice of such events, must  

make out  a case j ust ifying such not ice being taken.   It  was further 

held that  subsequent  events can be taken cognizance of only if  

Court ’ s at tent ion is invited towards them, according to established 

rules of procedure, so that  the prerequisites of affording the opposite 

party an opportunity of meet ing the new case and of determining the 

real quest ions in cont roversy are fulf il led.    

 In Nort h East ern Rai lway Administ rat ion case (supra), it  was 

a case where the appellant  therein sought  for addit ional evidence at  
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the appellate stage.    In the said j udgment , the Court  also dealt  with 

Order 6 Rule 17 of CPC in paragraph No.16, which reads as under: 

 “ 16. Insofar as the principles which govern the quest ion of 

grant ing or disallowing amendments under Order 6 Rule 17 CPC (as it  

stood at  the relevant  t ime) are concerned, these are also well 

set t led.   Order 6 Rule 17 CPC postulates amendment  of pleadings at  

any stage of the proceedings.   In Pirgonda Hongonda Pat il Vs. 

Kalgonda Shidgonda Pat il (AIR 1957 SC 363), which st il l holds the 

f iled, it  was held that  all amendments ought  to be allowed which 

sat isfy the two condit ions: (a) of not  working inj ust ice to the other 

side, and (b0 of being necessary for the purpose of determining the 

real quest ions in cont roversy between the part ies.  Amendments 

should be refused only where the other party cannot  be placed in 

they same posit ion as if  the pleading had been originally correct , but  

he amendment  would cause him an inj ury which could not  be 

compensated in costs.  

 In Revaj eet u bui lders and Developers(supra), the Apex Court  

held that  though the Courts have wide discret ion in the mat ter of 

amendment  of pleadings but  Court ’ s powers must  be exercised 

j udiciously and with great  care.   While deciding applicat ions for 

amendments the Court  must  not  refuse bonafide, legit imate, honest  

and necessary amendments and should never permit  malaf ide, 

worthless and/ or dishonest  amendments.   The basic test  which must  

govern grant  or refusal of amendment  is whether such amendment  is 

necessary for determinat ion of real quest ion in cont roversy or for 

proper and effect ive adj udicat ion of the case.   The other important  

condit ion which should govern the discret ion of the Court  is the 

potent ialit y of prej udice or inj ust ice which is likely to be caused to 

the other side.   Ordinarily, if  the other side is compensated by costs, 

then there is no inj ust ice but  in pract ice hardly any Court  grants 
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actual costs to the opposite side.  The Courts have very wide 

discret ion in the mat ter of amendment  of pleadings but  Court ’ s 

powers must  be exercised j udiciously and with great  case.  The Court  

in order to take into account  whether the proposed amendment  

const itut ionally or fundamentally changes the nature and character of 

the case, other factors/ principles to be kept  in mind while grant ing or 

refusing the amendment .   

 It  is to be noted that  while allowing the said I.A., which was 

f iled six years after f il ing of the appeal, the Court  below held that  

though new cause of act ion arose in the appeal, but  since the 

proposed amendment  would not  change the j urisdict ion; would not  

cause any prej udice to the respondent  and as the pet it ioner therein 

was ready to pay addit ional Court  fee towards addit ional relief 

claimed, the amendment  of the plaint  was allowed.   It  is further held 

that  the said amendment  would shorten the lit igat ion enabling 

complete j ust ice to the part ies.   It  is to be noted that  in view of the 

proviso to order VI Rule 17, no applicat ion for amendment  shall be 

allowed after the commencement  of unless the Court  comes to the 

conclusion that  inspite of due diligence, the part ies could not  have 

raised the mat ter before the commencement  of t rail.  

 In the instant  case, the suit ,  which was f iled in the year 2005 

was dismissed in the year 2010.   Though the same situat ion existed 

even then, no applicat ion was made for amendment  of the plaint  

before the said Court  at  the earliest  point  of t ime.   Even after f il ing 

of the appeal, the plaint if f  kept  quite for nearly six years.   It  appears 

that  when the mat ter was about  to be heard f inally, the present  I.A. 
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came to be f iled for amendment  of the plaint .  Further, the suit  was 

for permanent  inj unct ion and the amendment  which is now sought , is 

for part it ion of the tamarind t rees.    

It  is also to be noted herein that  the appellate Court  

categorically held that  the amendment  would give rise to new cause 

of act ion in the appeal.   That  being the posit ion, def initely new 

issues have to be framed and further evidence may also required to 

be adduced, since the nature of the suit  it self  gets changed from 

inj unct ion to part it ion.   When the f inding of the Court  below itself  

states that  the said amendment  would give rise to a new cause of 

act ion, I am of the view that  the Court  below erred in allowing the 

said applicat ion.   

6. Having regard to the above circumstances, this Court  is of the 

view that  the order under challenge warrants interference and 

accordingly the CRP is allowed set t ing aside the order grant ing 

amendment  of the prayer in the plaint , pending appeal.    No costs. 

Consequent ly, miscellaneous pet it ions, if  any pending, shall 

stand closed. 

 

 _________________________ 

JUSTICE C. PRAVEEN KUMAR 

09.08.2017  
vhb 
 


