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HON’BLE SRI JUSTICE CHALLA KODANDA RAM

CIVIL REVISION PETITION Nos.5663; 5596 and 5642 of 2012

COMMON ORDER:

All the three Civil Revision Petitions are being disposed of by
this Common Order as they are arising out of the common
transaction though in different execution applications.

2) In all these Civil Revision Petitions the decree holder/plaintiff
is the petitioner. The parties as arrayed in C.R.P.No.5663 of 2012
are referred to hereinafter as such for the sake of convenience.

3) It is the case of the petitioner that the Court below has
erroneously come to the conclusion and marked the document
dated 15.03.1985, which in fact is a partition deed, treating the
same as a partition list. Learned counsel for the petitioner submits
that the Court below failed to appreciate the. language of the
document and failed to take into consideration of Section 17 of the
Registration Act and Section 35 of the Stamps Act, which require
the document of a partition to be adequately stamped and is a
compulsorily registerable-document.

4) Learned counsel appearing for the respondent refutes the
contention of the learned counsel for the petitioner and submits
that the document is nothing but a partition list. Learned counsel
for the respondent also would submit that so far as the objection
with respect to the document having not been adequately stamped
was not raised by the petitioner before the Court below and in
those circumstances the same shall not be allowed to be urged at
this point of time.

5) Having considered the respective submissions the question

which falls for consideration is “Whether the order of the Court



below dated 28.09.2012 giving a finding that the document dated
15.03.1985 is a partition list is sustainable?

0) Now it is well settled that a partition list / memorandum of
settlement recording the past oral transaction does not require
registration. A document whether is a partition deed or a partition
list will have to be gathered from the language of the document.
The document is in vernacular language and the document reads
as under :
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7) The above extracted portion has two limbs. The first limb of
the extracted partition declares that on that day i.e. 15.03.1985
the properties were divided into three unequal portions and they
were demarcated specifically with metes and boundaries as ‘A B C’

and possession has been taken over by the respective parties. The



second part further declares that henceforth the respective parties
shall enjoy their respective share properties with all rights. The
document itself has been consciously styled as a partition list both
on the top as well as on the concluding part of the document. The
above extracted portion does not leave any manner of doubt that
by the time of execution of the document the division by metes and
bounds have already been effected and respective parties have
been given possession. Merely because partitioning the properties
by metes and bounds and taking over respective possession and
recording the same in a partition list on the same day, it cannot be
presumed that partition list as a partition deed. The nature of
transaction has to be gathered and understood from the language
expressed in the document and intention of the parties, for
example, agreement could have been reached before lunch and
implemented but document of the completed transaction could
have been executed after lunch.

8) In other words, the partition having already been taken the
document has been executed only as a memorandum of record
terming it as a ‘partition list’. A document to be partition deed the
requirement is that the transaction of division and entrustment of
the respective portions has to be through the document. In the
case on hand, there is a clear declaration of properties, having
been already divided and respective parties taking possession of
the same. In the circumstances though not expressed in clear
terms that it is a ‘partition list’ and not a ‘partition deed’ by the
Court below the same cannot be found fault.

9) However, the Court below had failed to consider whether the

document is adequately stamped or not. It is not in dispute that



the document is executed on a plain paper and as such the said
document could not have been straight away admitted into
evidence in view of the prohibition contained in Section 35 of the
Stamp Act. However, the document either not being stamped or
not being adequately stamped is a curable defect and as a matter
of fact there is a duty cast on the Court below, when such
document is brought before the Court to order impounding of the
same. However, the objection raised by the learned counsel for the
respondent does not stand to scrutiny and need not be detain this
Court in directing the Court below to take necessary steps for
impounding the document, as it is a 'statutory requirement, which
the court itself ought to have undertaken.

10) Accordingly, the Civil Revision : Petitions are dismissed.
There shall be no order as to costs.

11) As a sequel, miscellaneous petitions pending, if any, shall

stand closed.
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