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M.A.C.M.A. No. 21 OF 2005 

 

JUDGMENT: 

 

 

This appea l is filed  under Sec tion 173 of the Motor Vehic les Ac t, 1988 ((for 

short ‘ the Ac t) by the appellants-c la imants c ha lleng ing the order and  dec ree 

da ted  20.9.2004 passed  in O.P. No.2022 of 2001, on the file of the Cha irman, 

Motor Ac c idents Cla ims Tribuna l-c um-Add itiona l Distric t Judge, Nizamabad . 

 

The b rief fac ts of the c ase a re tha t the appellants a re the pa rents of the 

dec eased  Sha ik Isma il. They filed  the a forementioned  O.P. sta ting  tha t on 

20.1.2001 a t about 10.00 a .m., while the dec eased  a long with the appellants, 

was c rossing NH 16 road  a t Med ipa lly Village, one lorry bearing  reg istra tion No. 

AP 5 X 5803 c ame in a  rash and  neg ligent manner and  in a  high speed  and  

dashed  aga inst the dec eased .   As a  result, the dec eased  susta ined  multip le 

grievous injuries a ll over his body and  d ied  instantaneously. A c ase in Crime No. 5 

of 2001 under Sec tion 304-A IPC was reg istered .  Ac c ord ing to the appellants, 

the dec eased  was ten years old  as on the da te of the ac c ident. He was ha le 

and  hea lthy and  used  to do milk business and  was earning about Rs.1,500/ - per 

month. He used  to c ontribute his entire ea rnings to the family.  As a  result of the 

unforeseen inc ident, the appellants lost their sole b read  winner.  Therefore, the 

appellants filed  the a forementioned  O.P. before the Tribuna l c la iming 

c ompensa tion of Rs.3,00,000/ -.   

  

Before the Tribuna l, the 1st respondent, owner of the offend ing vehic le 

filed  his written sta tement c ontend ing tha t the ac c ident d id  not oc c ur on 

ac c ount of the rash and  neg ligent d riving  on the part of the d river of the lorry;  

the lorry was duly insured  with respondent No.2 and  the insuranc e polic y was 

in forc e a t the time of the ac c ident and , therefore, respondent No.2-insurer is 
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a lone liab le to pay the c ompensa tion.  He a lso d isputed  the age and  earnings 

of the dec eased . 

While d isputing  the c la im of the appellants, the 2nd respondent-insuranc e 

c ompany a lso filed  written sta tement before the Tribuna l denying the averments 

made in the petition.  It a lso d isputed  the age, avoc a tion and  inc ome of the 

dec eased . It a lso p leaded  tha t the c ompensa tion c la imed  is exc essive and  

exorb itant.   

  Based  on the above p lead ings, the following issues were settled  for tria l. 

 

1. Whether the ac c ident was due to rash and  neg ligent d riving  of 

the d river of lorry bearing No. AP 5 X 5803 ? 

 

2. Whether the petitioners a re entitled  for c ompensa tion.  If so, to 

wha t extent and  from whom? 

 

3. To wha t relief ? 

 

 Before the Tribuna l, on beha lf of the appellants-c la imants, the fa ther of 

the dec eased  got himself examined  as P.W.1 and  got marked   Exs. A1 to A4 

besides examining  one Outla  Shankar, who is the eye witness to the inc ident as 

P.W.2. Though no ora l evidenc e was let in on beha lf of the 2nd respondent-

insuranc e c ompany, however, Ex.B1,insuranc e polic y was marked  with c onsent.   

  

On a  perusa l of the ora l and  doc umenta ry evidenc e on rec ord , the 

Tribuna l g ranted  an amount of Rs.70,000/ - as c ompensa tion as aga inst the tota l 

c la im of Rs.3,00,000/ -. Being  d issa tisfied  with the amount of c ompensa tion 

granted  by the Tribuna l, the appellants-c la imants filed  the p resent appea l.   

  

Heard  lea rned  c ounsel for the appellants and  lea rned  c ounsel for the 2nd 

respondent-insuranc e c ompany and  perused  the rec ord . 

Learned  c ounsel appearing for the appellants- 

c la imants, would  c ontend  tha t the lea rned  Tribuna l was unjust and  

unreasonab le in granting  a  very meagre amount of Rs.70,000/ - as c ompensa tion 

as aga inst the c la im of Rs.3,00,000/ -.  He would  a lso c ontend  tha t the lea rned  
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Tribuna l erred  in not award ing any amount towards loss of love and  a ffec tion to 

the appellants, who lost their young son. He further c ontended  tha t The Tribuna l 

a lso erred  in d isbelieving  the p lea  of the appellants tha t the dec eased  was 

doing milk business and  was earning about Rs.1,500/ - per month. Learned  

c ounsel further c ontended  tha t had  the dec eased  been a live, he would  have 

c ontributed  substantia lly to the family and  the lea rned  Tribuna l without 

apprec ia ting  this fac t, had  granted  a  meagre amount of Rs.70,000/ - as 

c ompensa tion.  In support of this c ontention, he  relied  on the dec ision of the 

Supreme Court in Kishan Gopal and another vs. Lala and Others1 wherein the 

Supreme Court while dea ling  with an ac c ident oc c urred  in the year, 1992 where 

the dec eased  was a  ten year old  boy, who is a  non-earning member, g ranted  

an amount of Rs.5,00,000/ - (Rs. 4,50,000/ - towards loss of dependenc y and  

another sum of Rs. 50,000/ - under a ll c onventiona l heads) as c ompensa tion.   He, 

therefore, p rayed  tha t the appea l be a llowed  and  the c ompensa tion be 

enhanc ed .   

On the other hand , lea rned  c ounsel for the 2nd respondent-insuranc e 

c ompany c ontended  tha t sinc e the dec eased  was ten years old  as on the da te 

of the ac c ident, there is no possib ility for him to ea rn any money and  the lea rned  

Tribuna l was justified  in granting  an amount of Rs.70,000/ - as c ompensa tion.  

Learned  c ounsel for the insuranc e c ompany a lso relied  on the dec ision of the 

Delhi High Court in Chetan Malhotra vs. Lala Ram  rendered  on 13.5.2016 in 

MAC.App . No. 554 of 2010 and  ba tc h, wherein the Delhi High Court while 

dea ling  with the dea th of a  c ase of a  ten years old  boy, who d ied  in an 

ac c ident whic h oc c urred  in the year, 2011, taking into ac c ount the infla tion 

p reva iling  in 2011 and  the earnings rela ting  to the year of ac c ident, awarded  an 

amount of Rs.6,68,000/ - and  odd  as c ompensa tion and  in the c ase on hand , 

sinc e the ac c ident oc c urred  in the year 2001, there a re no c ompelling 

                                                 
1 (2014) 1 Supreme Court Cases 244 
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c irc umstanc es to enhanc e the c ompensa tion and  ultimately p rayed  to d ismiss 

the appea l. 

There is no muc h c ontest with regards the rash and  neg ligent d riving  of 

the c rime vehic le, i.e., lorry bearing  No. AP 5 X 5803 and  the liab ility of the 

respondent-insurer.  There is amp le evidenc e on rec ord  to show tha t the 

dec eased  Sha ik Isma il d ied  due to rash and  neg ligent d riving  of the lorry bearing   

No. AP 5 X 5803.  There is a lso evidenc e to estab lish tha t the sa id  lorry was insured  

with the 2nd respondent-insurer under the orig ina l of Ex.B1-Insuranc e Polic y.  

However, there is no evidenc e to show tha t the c ond itions under Ex.B1-insuranc e 

polic y were viola ted  either by the d river or owner of the c rime lorry.  Therefore, 

the Tribuna l a fter ana lyzing the entire evidenc e rightly held  tha t respondent              

Nos. 1 and  2 being the owner and  insurer of the above lorry a re jo intly and  

severa lly liab le to pay the c ompensa tion awarded  by the Tribuna l.  There is no 

infirmity on this aspec t and  the order under appea l is liab le to be c onfirmed  in so 

fa r as this aspec t is c onc erned . 

In order to p rove the entitlement of the appellants for c la iming 

c ompensa tion on ac c ount of the dea th of their dec eased-son is c onc erned , the 

1st appellant got himself examined  as P.W.1 and  through him Exs. A1 to A4 a re 

marked . As per the c rimina l c ase rec ord , the dec eased  was ten years old  as on 

the da te of the ac c ident i.e. 20.1.2001.  Further, it is the evidenc e of P.W.1, fa ther 

of the dec eased  tha t the dec eased  was selling  milk and  was earning about Rs. 

50/ - to 60/ - per day.  There is no evidenc e to show tha t the dec eased  was a  

student.  The Tribuna l a fter ana lyzing the evidenc e on rec ord , d isbelieved  the 

p lea  of the appellants in so fa r as the inc ome and  earnings of the dec eased  is 

c onc erned  hold ing tha t the dec eased  was ten years old  on the da te of the 

ac c ident, there was no possib ility for him to ea rn any money and  on tha t g round , 

it d id  not assess the loss of dependenc y.  
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Under these c irc umstanc es, it is ap t to refer to the dec ision of the  

Supreme Court in Kishan Gopal’ s c ase (supra -1) wherein the Supreme Court 

observed  a t the last pa ragraph (page 246) of the judgment thus: 

“ In view of the a foresa id  reasons, it would  be just and 

reasonab le to take his notiona l inc ome a t Rs.30,000/ - and further 

taking  the young age of the pa rents, namely, the mother who was 

about 36 years old , a t the time of ac c ident, the multip lier of 15 c an 

be app lied  to the multip lic and .  Thus, 30,000 x 15 = 4,50,000 and 

Rs.50,000 under c onventiona l heads towards loss of love and 

a ffec tion, funera l expenses, last rites as held  in Susamma Thomas, 

(1994) 2 SCC 176), whic h is referred  to in Lata Wadhwa  c ase and  the 

sa id  amount under the c onventiona l heads is awarded  even in 

rela tion to the death of c hild ren between 10 to 15 years old .  The 

sa id  amount would  be fa ir, just and  reasonab le c ompensation to be 

awarded  in favour of the appellants.  The sa id  amount will c a rry 

interest @ 9% per annum for the reason tha t the Insuranc e 

Company has been c ontesting the c la im of the appellants from 

1992 to 2013 without settling  their leg itimate c la im for nearly about 

21 years.  If the Insuranc e Company had  awarded  and  pa id  just 

and  reasonab le c ompensation to the appellants the same c ould  

have been either invested  or kep t in the fixed  deposit, then the 

amount c ould  have earned  five times more than what is awarded  

today in this appea l.  Therefore, award ing  9% interest on the 

c ompensation awarded  in favour of the appellants is lega lly 

justified .”  

 

Admitted ly, in the instant c ase, the dec eased  was ten years old  as on the 

da te of the ac c ident i.e., 20.1.2001.  While app lying  the p rinc ip les la id  down in 

the a foresa id  judgment of the Supreme Court, the notiona l inc ome of the 

dec eased  c an be taken as Rs. 20,000/ -.  The age of the mother as per the rec ord  

is 50 years and  as per the judgment of the Supreme Court in Sarla Verma v. Delhi 

Transport Corporation2, the app ropria te multip lier tha t would  be app lic ab le to 

assess the loss of dependenc y would  be ‘13’  and  by app lying  the sa id  multip lier, 

the loss of dependenc y is assessed  a t  Rs.2,60,000/ - (Rs. 20,000/ - x 13).  In add ition 

to this, the appellants a re entitled  for an amount of Rs. 40,000/ - towards loss of 

                                                 
2 AIR 2009 SUPREME COURT 3104 
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esta te, funera l expenses, loss of love and  a ffec tion.  In a ll, the appellants a re 

entitled  for a  sum of Rs. 3,00,000/ - as c ompensa tion as aga inst the amount of           

Rs. 70,000/ - awarded  by the Tribuna l. 

 

So fa r as the ra te of interest is c onc erned , the Tribuna l granted  interest a t 

the ra te of 9% per annum from the da te of petition till rea liza tion and  the same is 

reduc ed  to 7.5% per annum as per the dec ision of the Hon’b le Supreme Court in 

Rajesh and others v. Rajb ir Singh and others3. 

 

Ac c ord ing ly, this appea l is a llowed  mod ifying  the order da ted  20.9.2004 

passed  by the Tribuna l, enhanc ing  the c ompensa tion from Rs.70,000/ -  to 

Rs.3,00,000/ - with interest a t the ra te of 7.5% per annum from the da te of petition 

till rea lisa tion. The amount of c ompensa tion sha ll be apportioned  between the 

appellants-petitioners equa lly and  they a re permitted  to withd raw the entire 

amounts and  interest.  The other terms of the order under appea l sha ll rema in 

unc hanged . 

Misc ellaneous Petitions pend ing, if any, sha ll stand  c losed .  No order as to 

c osts. 

                                                 ________________________ 

                 Dr. SHAMEEM AKTHER, J 

 

DATE: 4th August, 2017 

 
pnb  

                                                 
3 2013 ACJ 1403 

 


