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O R D E R 

 

 

 Assailing the order dated 19.10.2016 passed by the court  of Addit ional 

Senior Civil Judge, Tirupathi in I .A.No.883 of 2016 in O.S.No.466 of 2015, in 

reject ing the applicat ion filed by the defendant  under Sect ion 151 of C.P.C. to 

recall P.W.1 for the purpose of cross-exam inat ion, the present  revision is 

filed under Art icle 227 of the Const itut ion of I ndia. 

 

 The respondent  herein is the plaint iff.   He filed the suit  for recovery of 

the am ount  based on a prom issory note.  During t r ial, the plaint iff was 

exam ined in chief.  As the counsel for the defendant  could not  cross-exam ine 

him , the court  below closed his evidence.  For the purpose of cross-

exam ining P.W.1, the defendant  filed the present  I .A. seeking his recall.   By 

the im pugned order and decree dated 19.10.2016, the t r ial court  held that  

though sufficient  opportunity was given to the defendant  to cross-exam ine 

the witness, he failed to avail the sam e and further as the evidence of P.W.1 

was closed, the pet it ioner is required to file a pet it ion to reopen the evidence 

of P.W.1.  I t  was held that  without  reopening the evidence, the quest ion of 

recalling a witness would not  ar ise.  Accordingly, the t r ial court  dism issed the 

pet it ion.  Aggrieved by the sam e, the present  revision cam e to be filed. 

 

 The learned counsel appearing for the pet it ioner would subm it  that  the 

evidence to be adduced on behalf of the plaint iff is not  com plete.  I t  is urged 

that  only the chief exam inat ion of P.W.1 is com plete and evidence of P.Ws.2 

and 3 is yet  to be recorded.   He further stated that  as the defendant  was 



suffer ing from  viral fever, he could not  give inst ruct ions and hence his 

counsel could not  cross-exam ine P.W.1.  Therefore, he sought  to set  aside 

the im pugned order and to give an opportunity to the defendant  to cross-

exam ine P.W.1. 

 

 On the other hand, the learned counsel for the respondent  /  plaint iff   

would subm it  that  the im pugned order, discloses that  the defendant  was 

given sufficient  opportunity, but  he failed to avail the sam e.  For the purpose 

of cross-exam inat ion, the presence of the defendant  is not  required and his 

counsel has to cross-exam ine him , but  he failed to do so.  The learned 

counsel further subm its that  since the evidence of P.W.1 is closed, a pet it ion 

seeking to reopen his evidence, is m andatory and without  such an 

applicat ion, seeking to recall the witness, is not  m aintainable.  Hence it  is 

urged that  t r ial court  r ight ly dism issed the I .A. and the sam e warrants no 

interference. 

 

 From  the m aterial placed on record and the subm issions of the learned 

counsel, it  could be seen that  the suit  was for recovery of am ount  based on a 

prom issory note.  The suit  is of the year 2015 and there is no dispute that  it  

is com ing up for the evidence of P.Ws.2 and 3.  The evidence to be adduced 

on behalf of the plaint iff,  is not  com plete.  Therefore, as the evidence on 

behalf of plaint iff is incom plete, it  cannot  be said that  the evidence on behalf 

of plaint iff is closed.  I f the evidence is closed, then the quest ion of filing 

pet it ion seeking to reopen the evidence, would ar ise. Therefore, having 

regard to the nature of the suit  and the facts and circum stances of the case, 

I  am  of the considered view that  cross-exam inat ion of P.W.1 is very m uch 



essent ial for proper adjudicat ion of the lis.   I t  is well set t led that  a case is 

always required to be adjudicated on m erits, rather than on technicalit ies.  

Therefore, I  am  inclined to give an opportunity to cross-exam ine P.W.1. 

 

 For the foregoing reasons, the im pugned order is set  aside and the 

I .A.No.883 of 2016 in O.S.No.466 of 2015 is allowed.  The t r ial court  shall fix 

a date and on the said date the counsel for the defendant  shall cross-

exam ine P.W.1.  I t  is m ade clear that  both the part ies shall co-operate and 

shall not  seek any further adjournm ent , for any purpose. 

 

 The revision pet it ion is accordingly allowed.  No costs. 

 

 Miscellaneous pet it ions pending if any, shall stand closed. 
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