
 

THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

CRL.R.C. NO.707 OF 2017 

ORDER: 

 

This revision is filed  under Sec tion Sec tions 397 and  401 of Cr.P.C. 

questioning the p ropriety, lega lity and  c orrec tness of the order 

d t.08.02.2017 in Crl.M.P.No.444 of 2016 in C.C.No. 379 of 2015 passed  by 

the VII Spec ia l Magistra te a t Erramanzil, Hyderabad  d ismissing the 

app lic a tion filed  under Sec tion 245(2) Cr.P.C. 

 

2. The petitioners filed  app lic a tion under Sec tion 245 Cr.P.C. on the 

ground  tha t the 1st respondent filed  p riva te c omp la int under Sec tion 200 

Cr.P.C. for the offenc e punishab le under Sec tion 138 of Negotiab le 

Instruments Ac t suppressing  the c ompromise rec orded  in CCCA No.37 of 

2009 and  CCCA No.141 of 2009 by this c ourt and  the enc ashment of 

c heque is only sub jec t to vac a ting  the p remises in terms of the 

c ompromise rec orded  before this Court and  till today, the first respondent 

d id  not vac a te the p remises and  E.P.No.4 of 2016 is pend ing before the 

c ivil c ourt for exec ution of the dec ree in CCCA No.141 of 2009. Therefore, 

the c omp la int is not ma inta inab le a t this stage and  requested  the tria l 

Court to d isc harge the petitioners by exerc ising  powers under Sec tion 

245(2) Cr.P.C. 

 

3. The first respondent filed  c ounter denying materia l a llega tions 

c ontend ing tha t the petitioners issued  c heque in lieu of d isc harge of 

lega lly enforc eab le deb t or liab ility in terms of the c ompromise and  the 

first respondent vac a ted  the p remises and  desp ite vac a ting  the p remises, 

they filed  E.P. and  even to the notic e issued  to the petitioners, no p roper 

rep ly was g iven and  therefore, power under Sec tion 245(2) Cr.P.C. c annot 

be invoked  a t this stage and  p rayed  for d ismissa l.  
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4. The tria l Court on hearing , d ismissed  the petition on the ground  tha t 

the petition is not ma inta inab le, without touc hing the merits of the c ase. 

 

5. Aggrieved  by the impugned  order, the p resent revision is filed  

reitera ting  the grounds urged  before the c ourt below and  the c ounsel for 

the petitioners during  hearing  would  c ontend  tha t the revision is 

ma inta inab le and  the ba r under Sec tion 397(2) Cr.P.C. has no 

app lic a tion, p lac ed  relianc e on the judgment of the Apex Court reported  

in JAG NARAIN AND OTHERS v. STATE OF U.P. AND ANOTHER1. He a lso 

c ontended  tha t p resenta tion of c heque is sub jec t to c omp lianc e of terms 

of c ompromise and  in the absenc e of c omp lianc e, p resenta tion of 

c heque would  not g ive rise to c ause of ac tion for the offenc e punishab le 

under Sec tion 138 of Negotiab le Instruments Ac t.  Therefore, the 

c omp la int is p re-matured .  Tha t apart, the tria l c ourt d id  not look into 

va rious c ontentions ra ised  before the c ourt regard ing suppression etc . 

and  c ommitted  an error in d ismissing  the petition. 

 

6. Whereas, the lea rned  c ounsel for the first respondent supported  the 

impugned order while c ontend ing tha t the petition is not ma inta inab le 

under Sec tion 245(2) Cr.P.C. 

 

7. Considering  riva l c ontentions and  perusa l of materia l ava ilab le on 

rec ord , the point tha t a rises for c onsidera tion is: 

 

“ Whether the petitioners are entitled to c la im disc harge under 

Sec tion 245(2) Cr.P.C. at the stage when they received summons in 

C.C.No.379 of 2015?”  

 

8. POINT: Und isputed ly, p riva te c omp la int is filed  under Sec tion 200 

Cr.P.C. aga inst the petitioners by the first respondent for the offenc e 

punishab le under Sec tion 138 of Negotiab le Instruments Ac t.  The 

                                                            

1
 2009 CRI.L.J. 3833 
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proc edure app lic ab le to the p riva te c omp la int for the offenc e punishab le 

under Sec tion 138 of the Ac t whic h is punishab le under Sec tion 147 of the 

Ac t is summons p roc edure under Chap ter XX c ommenc ing from Sec tions 

251 to 259 Cr.P.C. and  the question of framing c harge in the p resent c ase 

does not a rise under Sec tion 238 Cr.P.C.  Therefore, the p roc edure 

c ontemp la ted  under Chap ter XIX of Cr.P.C. has no app lic a tion to the 

c ases for the offenc es punishab le under Sec tion 138 of the Ac t.  Even 

otherwise, ac c ord ing to Sec tion 245(2) Cr.P.C. suc h power c an be 

invoked  only upon rec ord ing  evidenc e under Sec tion 244 Cr.P.C.  If the 

magistra te c onsiders, for reasons to be rec orded , tha t no c ase aga inst the 

ac c used  has been made out whic h, if unrebutted , would  warrant his 

c onvic tion, the magistra te sha ll d isc harge him.   Therefore, suc h order c an 

be passed  only a fter rec ord ing evidenc e under Sec tion 244 Cr.P.C., if the 

magistra te c omes to the c onc lusion tha t the c omp la inant has not made 

out any c ase aga inst the petitioners, if unrebutted .  In the p resent c ase, 

the petitioners rec eived  summons for appearanc e before the c ourt under 

Sec tion 204 Cr.P.C. in the p riva te c ompla int. Therefore, the question of 

d isc harge under Sec tion 245(2) Cr.P.C. would  not a rise a t this stage, more 

partic ula rly in a  c ase triab le by fo llowing summons proc edure under 

Chap ter XX of Cr.P.C. i.e. summons p roc edure. Sec tion 258 Cr.P.C. dea ls 

with power to stop  p roc eed ings in c erta in c ases, in any summons- c ase 

instituted  otherwise than upon c omp la int, a  Magistra te of the first c lass or, 

with the p revious sanc tion of the Chief Jud ic ia l Mag istra te, any other 

Jud ic ia l Magistra te, may, for reasons to be rec orded  by him, stop  the 

p roc eed ings a t any stage without p ronounc ing any judgment and  where 

suc h stoppage of p roc eed ings is made a fter the evidenc e of the p rinc ipa l 

witnesses has been rec orded , p ronounc e a  judgment of ac quitta l, and  in 

any other c ase, release the ac c used , and  suc h release sha ll have the 

effec t of d isc harge.  Instead  of fo llowing  the p roc edure under Sec tion 258 
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Cr.P.C. under Chap ter XX, the petitioners resorted  to file petition under 

Sec tion 245(2) Cr.P.C. whic h is app lic ab le to the warrant c ases triab le 

under warrant p roc edure under Chap ter XIX of Cr.P.C. 

 

9. During  hearing , the lea rned  c ounsel for the petitioners c ontended  

tha t the c ourt d id  not app ly its mind  before issuing  summons under 

Sec tion 204 Cr.P.C. But, a t least a t the request of the c ounsel for the 

petitioners, this Court has to app ly its mind  in the revision, by app lic a tion of 

mind  I c onc lude tha t the petition before the tria l c ourt under Sec tion 

245(2) Cr.P.C. is not ma inta inab le and  the tria l c ourt rightly rec orded  suc h 

find ing.  Therefore, the revision is liab le to be d ismissed  as it is devoid  of 

merits.   

 

10. In the result, the c rimina l revision c ase is d ismissed . 

 Misc ellaneous petitions, if any, pend ing  in this c rimina l revision c ase 

sha ll stand  c losed .   

______________________________ 

M.SATYANARAYANA MURTHY,J 

DATE:01-09-2017 

c c m 
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