
THE HON’BLE SRI JUSTICE M.SATYANARAYANA MURTHY 

 

CRIMINAL PETITION NO.2194 OF 2017  

 

ORDER: 

 

 This Crimina l Petition under Sec tions 438 of the Code of Crimina l 

Proc edure, 1973 (for short ‘Cr.P.C.’ ), is filed  to enla rge the petitioner/ A-2 

on p re-a rrest ba il sinc e she is apprehend ing a rrest in c onnec tion with 

Crime No.26 of 2017 of Tanuku Town Polic e Sta tion, West Godavari Distric t, 

for the offenc es under Sec tions 498-A, 323, 506, r/ w 34 of IPC, Sec tions 3 

and  4 of Dowry Prohib ition Ac t.  

 The c ase of the p rosec ution in b rief is tha t the marriage of Sri 

Akkaba tla  Lakshmi Narayana  was performed  with the de fac to 

c omp la inant Akkaba tla  Surya  Kumari on 17.04.2008 and  a t the time of 

marriage, the family members p resented  12 sovereigns gold  nec klac e, 

two rings, three pa irs of ea r rings, pap id ibottu,bondu, mya tilu etc .  The 

ornaments were mortgaged and  some of them were sold  to meet the 

expend iture for vic es.  Rs.2 lakhs was pa id  towards pasupu kumkuma to 

her and  the sa id  amount was invested  in the c oc onut, c oc o business and  

ga ined  inc ome in the business and  with the sa id  inc ome, he purc hased  

house in MRC Colony, Pedaveri  and  let out on monthly rent of Rs.600/ -. 

 The husband  of the de fac to c omp la inant is add ic ted  to vic es like 

d rinking  and  sta rted  suspec ting  her.  She informed  about the ha rassment 

to her mother-in-law Seethamaha Lakshmi and  Venkayamma, 

grandmother of her husband , they supported  him and  tried  to abuse her 

with the help  of her husband .  La ter, they sta rted  ha rassing her to get Rs.2 

lakhs from the pa rents as the house is offered  for sa le a t c heaper ra te and  

her mother-in-law used  to threa ten her sta ting  tha t she would  perform the 

marriage of his son aga in with another lady who would  b ring  more dowry 
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and  threa tened  to kill her by hang ing and  sp read  the rumour tha t she 

d ied  for the sake of her mother. 

 While the matters stood  thus, the de fac to c omp la inant was bea ten 

and  nec ked  out from the house and  therea fter, she was trea ted  in the 

d ispensary of an R.M.P. Doc tor and  tha t she served  a  mutton c urry with 

pestic ide and  forc ed  her to ea t but due to smell, she d id  not ea t the food  

served  to her and  the ac t of her mother-in-law is only with an intention to 

kill her.  Fina lly on 23.01.2017 when the matter was p lac ed  before the 

elders, the petitioner and  her husband  demanded payment of Rs.50,000/ -

, otherwise they would  not a llow to lead  marita l life with the first ac c used .   

 The ma in c ontention of the petitioner is tha t the petitioner is the  

mother-in-law of the de fac to c ompla inant and  the a llega tion made 

aga inst her is tha t she would  perform the marriage of her son with another 

woman who is ready to b ring  more amount.  Therefore, suc h an ac t would  

not c onstitute an offenc e and  ma jor pa rt of the investiga tion is 

c omp leted .   Therefore, the petitioner, sought for p re-a rrest ba il. 

 This is a  c ase where the petitioner forc ed  the de fac to c omp la inant 

to ea t mutton c urry administering  pestic ide so as to make her d ie forc ib ly. 

Suc h an inc ident would  c erta inly amounts to c ruelty and  therefore, the 

petitioner being a  lady, is not expec ted  to a ttempt to kill the de fac to 

c omp la inant by administering  a  pestic ide in the mutton c urry, and  

therefore, she c annot be enla rged  on p re-a rrest ba il. 

 The power of the Court under Sec tion 438 Cr.P.C is purely 

d isc retionary and  this Court has to exerc ise its power jud ic iously based  on 

settled  p rinc ip les. But, the c irc umstanc es to exerc ise suc h jurisd ic tion may 

va ry from c ase to c ase. 
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In Shri Gurbaksh Singh Sibbia c ase and Ors. 

v. State of Punjab1, d isc ussed  on the sc ope of g ranting  antic ipa tory ba il 

and  in Savitri Agarwal and ors v. State of Maharashtra2, the Supreme Court 

la id  tha t wide d isc retionary power c onferred  by the Leg isla ture on the 

higher ec helons in the c rimina l justic e delivery system c annot be put in the 

form of stra ight-jac ket rules for universa l app lic a tion as the question 

whether to grant ba il or not depends for its answer upon a  va riety of 

c irc umstanc es, the c umula tive effec t of whic h must enter into the jud ic ia l 

verd ic t. A c irc umstanc e whic h in a  g iven c ase, turns out to be c onc lusive, 

may or may not have any signific anc e in another c ase. While c autioning 

aga inst imposition of unnec essary restric tions on the sc ope of the Sec tion, 

bec ause, in its op inion, over generous infusion of c onstra ints and  

c ond itions, whic h were not to be found  in Sec tion 438 of the Code, c ould  

make the p rovision c onstitutiona lly vulnerab le, sinc e the right of persona l 

freedom, as enshrined  in Artic le 21 of the Constitution, c annot be made to 

depend  on c omp lianc e with unreasonab le restric tions, the Constitution 

Benc h la id  down the following guidelines, whic h the Courts a re required  

to keep  in mind  while dea ling  with an app lic a tion for g rant of antic ipa tory 

ba il: 

i) Though the power c onferred  under Sec tion 438 of the Code 

c an be desc ribed  as of an extraord ina ry c harac ter, but this 

does not justify the c onc lusion tha t the power must be 

exerc ised  in exc ep tiona l c ases only bec ause it is of an 

extraord ina ry c harac ter. Nonetheless, the d isc retion under 

the Sec tion has to be exerc ised  with due c a re and  

c irc umspec tion depend ing on c irc umstanc es justifying  its 

exerc ise. 

ii) Before power under Sub-sec tion (1) of Sec tion 438 of the 

Code is exerc ised , the Court must be sa tisfied  tha t the 

app lic ant invoking the p rovision has reason to believe tha t he 

                                                 
1
 AIR 1980 SC 1632 

2
 AIR 2009 SC 3173 
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is likely to be a rrested  for a  non-ba ilab le offenc e and  tha t 

belief must be founded  on reasonab le grounds. Mere "fea r" is 

not belief, for whic h reason, it is not enough for the app lic ant 

to show tha t he has some sort of vague apprehension tha t 

some one is going  to make an ac c usa tion aga inst him, in 

pursuanc e of whic h he may be a rrested . The grounds on 

whic h the belief of the app lic ant is based  tha t he may be 

a rrested  for a  non-ba ilab le offenc e, must be c apab le of 

being examined  by the Court ob jec tively. Spec ific  events 

and  fac ts must be d isc losed  by the app lic ant in order to 

enab le the Court to judge of the reasonab leness of his belief, 

the existenc e of whic h is the sine qua  non of the exerc ise of 

power c onferred  by the Sec tion. 

iii) The observa tions made in Balc hand Jain v. State of M.P3 

regard ing the na ture of the power c onferred  by Sec tion 438 

and  regard ing the question whether the c ond itions 

mentioned  in Sec tion 437 should  be read  into Sec tion 438 

c annot be trea ted  as c onc lusive on the point. There is no 

warrant for read ing into Sec tion 438, the c ond itions sub jec t to 

whic h ba il c an be granted  under Sec tion 437(1) of the Code 

and  therefore, antic ipa tory ba il c annot be refused  in respec t 

of offenc es like c rimina l b reac h of trust for the mere reason 

tha t the punishment p rovided  for is imprisonment for life. 

Circ umstanc es may b road ly justify the grant of ba il in suc h 

c ases too, though of c ourse, the Court is free to refuse 

antic ipa tory ba il in any c ase if there is ma teria l before it 

justifying  suc h refusa l. 

iv) No b lanket order of ba il should  be passed  and  the Court 

whic h grants antic ipa tory ba il must take c a re to spec ify the 

offenc e or the offenc es in respec t of whic h a lone the order 

will be effec tive. While granting  relief under Sec tion 438(1) of 

the Code, appropria te c ond itions c an be imposed  under 

Sec tion 438(2) so as to ensure an uninterrup ted  investiga tion. 

One suc h c ond ition c an even be tha t in the event of the 

polic e making out a  c ase of a  likely d isc overy under Sec tion 

27 of the Evidenc e Ac t, the person released  on ba il sha ll be 

liab le to be taken in polic e c ustody for fac ilita ting  the 

                                                 
3
 (1976) 4 SCC 572 
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rec overy. Otherwise, suc h an order c an bec ome a  c harter of 

lawlessness and  a  weapon to stifle p rompt investiga tion into 

offenc es whic h c ould  not possib ly be p red ic a ted  when the 

order was passed . 

v) The filing  of First Information Report (FIR) is not a  c ond ition 

p rec edent to the exerc ise of power under Sec tion 438. The 

imminenc e of a  likely a rrest founded  on a  reasonab le belief 

c an be shown to exist even if an FIR is not yet filed . 

vi) An antic ipa tory ba il c an be granted  even a fter an FIR is 

filed  so long as the app lic ant has not been a rrested . 

vii) The p rovisions of Sec tion 438 c annot be invoked  a fter the 

a rrest of the ac c used . After a rrest, the ac c used  must seek his 

remedy under Sec tion 437 or Sec tion 439 of the Code, if he 

wants to be released  on ba il in respec t of the offenc e or 

offenc es for whic h he is a rrested . 

viii) An interim ba il order c an be passed  under Sec tion 438 of 

the Code without notic e to the Pub lic  Prosec utor but notic e 

should  be issued  to the Pub lic  Prosec utor or to the 

Government advoc a te forthwith and  the question of ba il 

should  be re-examined  in the light of respec tive c ontentions 

of the pa rties. The ad -interim order too must c onform to the 

requirements of the Sec tion and  suitab le c ond itions should  be 

imposed  on the app lic ant even a t tha t stage. 

ix) Though it is not nec essary tha t the opera tion of an order 

passed  under Sec tion 438(1) of the Code be limited  in point 

of time but the Court may, if there a re reasons for doing so, 

limit the opera tion of the order to a  short period  until a fter the 

filing  of FIR in respec t of the matter c overed  by the order. The 

app lic ant may, in suc h c ases, be d irec ted  to ob ta in an order 

of ba il under Sec tion 437 or 439 of the Code within a  

reasonab le short period  a fter the filing  of the FIR. 

Here, exc ep t tha t the petitioner is a  lady, no other exc ep tiona l 

c irc umstanc e is shown whic h she is entitled  to c la im p re-a rrest ba il. 
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 Therefore, I find  no ground  to enla rge the petitioner on p re-a rrest 

ba il.  The petition deserves to be d ismissed . 

In the result, this Crimina l Petition is d ismissed . 

      Misc ellaneous petitions, if any, pend ing  in this c rimina l petition, sha ll 

stand  c losed .     

____________________________________ 

JUSTICE M. SATYANARAYANA MURTHY 

Date:23.03.2017 

c c m 
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