
 

SMT JUSTI CE T. RAJANI  
 

CRI MI NAL PETI TI ON No .5 8 2 6  o f  2 0 1 1  

ORDER:  

 

 

 This cr im inal pet it ion is filed by the pet it ioner/ A2, seeking for 

quash of the proceedings in CRLMP.No.262 of 2010, in CC.No.136 of 

2009 dated 03.08.2010, on the file of the Judicial Magist rate of First  

Class, I chapuram . 

 

2. The pet it ioner was added as A2 in pursuance of the orders 

passed in a pet it ion, filed under Sect ion 319 of the Code of Crim inal 

Procedure, 1973, by the Judicial Magist rate of First  Class, I chapuram  

in CRLMP.No.262 of 2010 in CC.No.136 of 2009 dated 03.08.2010.  

I t  is the said order, which is im pugned in this pet it ion.  

 

3. Heard learned counsel for the pet it ioner and learned Public 

Prosecutor, who takes not ice for second respondent . The first  

respondent  did not  appear in spite of not ice. 

 

4. The very t r icky quest ion that  is involved in this pet it ion is,  

whether a com pany on behalf of whom , allegedly, a cheque was issued 

by A1 can be added as an accused under Sect ion 319 Cr.P.C.  

 

5. Briefly the facts of the case, to the extent  necessary for deciding 

the pet it ion, are that  a not ice was issued by R1 to A1, by addressing 

as follows:  

 To 

 Sri Sanjeev Kum ar, 

V.B. Hom e Care I ndust r ies, 

514, 5 th Floor, 

Swapnalok Com plex, 

S.D. Road, 

Secunderabad. 
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 The contents of the not ice, to the extent  relevant , are that  A1 is 

doing wholesale business in selling m osquito coils and other products. 

The com plainant  is also m anufactur ing m osquito coils. There was an 

agreem ent  between the com plainant  and A1 on 10.05.2008 for 

business t ransact ion and in com pliance of the term s of the agreem ent , 

a cheque was issued by A1 and the sam e was dishonoured when 

presented in the bank for encashm ent . Hence, the not ice. 

 

6. The com plaint  was filed against  A1 and the sam e was taken on 

file by the concerned Magist rate. The cause t it le in the com plaint  is 

also as under:  

Sri Sanjeev Kumar, Managing Partner, V.B. Home Care I ndust r ies, 

514, 5 th Floor, Swapnalok Complex, S.D. Road, Secunderabad. 

 

I t  is nowhere m ent ioned, either in the legal not ice issued to A1 

or in the com plaint ,  that  the cheque was issued on behalf of the 

com pany, for which A1 was m anaging partner. But , however,  

the counsel for the pet it ioner subm its that  the cheque bears the stam p 

of the com pany over which the signature of A1 is m ade.  There is no 

denial of the said fact  by the respondents. I n the course of the 

proceedings, a pet it ion was filed under Sect ion 319 Cr.P.C. seeking to 

add the pet it ioner herein as A2.  I n the pet it ion it  is averred that  it  is 

the com pany which entered into the agreem ent  with the com plainant , 

cont rary to the contents of the or iginal com plaint ,  wherein it  is stated 

that  the accused therein is the person who entered into agreem ent .   

7. The Court  below by vir tue of a very crypt ic order, perm it ted 

im pleadm ent  of the respondent  in the said pet it ion as A2. I n the case 

filed for the offence other than for the offence under Sect ion 138 of 
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the Negot iable I nst rum ents Act , 1881 ( for short  ‘the Act ’) , Sect ion 319 

Cr.P.C perm its addit ion of addit ional accused, if during enquiry or  

during t r ial it  com es to light  that  there are som e other accused also 

involved in the offence. But  this is a case filed for the offence under 

Sect ion 138 Act . Sect ion 138 of the Act  lays down som e pre-

condit ions, to be fulfilled before init iat ing prosecut ion against  the 

accused. The proviso to Sect ion 138 of the Act  lays down the said 

condit ions, which are as under:  

1 3 8 . Dish on ou r  o f  ch eq u e f o r  in su f f i cien cy , e t c., o f  

f u n d s in  t h e accou n t . –   

… 

Provided that  nothing contained in this sect ion shall apply 

unless –  

 

a)  the cheque has been presented to the bank 

within a period of six m onths from  the date on 

which it  is drawn or within the period of it s 

validity,  whichever is earlier. 

 

b)  the payee or the holder in due course of the 

cheque, as the case m ay be, m akes a dem and for 

the paym ent  of the said am ount  of m oney by 

giving a not ice, in writ ing, to the draw of the 

cheque, within thir ty days of the receipt  of 

inform at ion by him  from  the bank regarding the 

return of the cheque as unpaid, and  

 

c)  the drawer of such cheque fails to m ake the 

paym ent  of the said am ount  of m oney to the 

payee or, as the case m ay be, to the holder in 

due course of the cheque, within fifteen days of 

the receipt  of the said not ice.  
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 So the issuance of not ice to the drawer of the cheque within  

30 days of the receipt  of inform at ion from  the bank, regarding the 

return of cheque as unpaid, is m andatory and after issuing such 

not ice, as prescribed under clause (b) , 15 days t im e has to be given to 

the drawer of the cheque for m aking paym ent  of the said am ount  

under the cheque. Unless these two condit ions are fulfilled, there 

cannot  be any prosecut ion launched against  the drawer of the cheque. 

I n this case, the not ice, as already observed, is issued only to A1,  

he is not  described as a representat ive of the com pany, which is 

sought  to be brought  as A1. Hence, the quest ion that  has to be 

decided is whether the order of the Court  below, im pleading A2 as a 

party, is sustainable. 

 

8. The counsel for the pet it ioner relied upon several decisions 

touching upon various aspects. Two decisions, which, apparent ly, run 

counter to one another, can be looked into at  the outset . 

 ANEETA HADA v . GODFATHER TRAVELS AND TOURS ( P)  

LTD.1  is a decision to the effect  that  a com plaint  under Sect ion 138 of 

the Act  against  the accused director is m aintainable without  joining the 

com pany as accused. The reasoning for such principle is that  the 

com pany, which is a jur ist ic person, owns prim ary responsibilit y for 

dishonour of cheque under Sect ions 138 and 141(1)  of the Act  and the 

other persons m ent ioned in Sect ion 141(1)  are responsible along with 

the com pany, which has to be held responsible in the first  instance.  

I t  is, observed that , however, it  is a different  m at ter that  com pany is 

im pleaded as accused but  com plaint  against  it  cannot  proceed on 

                                                 
1
  (2008) 12 SCC 703 
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account  of som e legal bar and therefore, other persons are proceeded 

against  under the doct r ine lex non cogit  ad im possibilia.  I t  was 

observed that  taking note of the factual situat ion, that  the t r ial Court  

was yet  to decide whether dishonoured cheque was issued to 

discharge accused director ’s personal liabilit y or com pany’s liabilit y and 

evidence was yet  to be lead on that  aspect  and as Sect ion 138 refers 

to any debt / liabilit y and it  can be director ’s personal debt  or liabilit y, 

Sect ion 138 was therefore at t racted, at  least  against  the accused 

director irrespect ive of com pany’s liabilit y. 

 I n ANEETA HADA v . GODFATHER TRAVELS &  TOURS 

( P)  LTD.2  which is rendered by three Judges of the Suprem e Court  in 

a batch of appeals, the Suprem e Court  ruled cont rary to the above 

decision by holding that  the prosecut ion against  the officers of a 

com pany, without  arraigning the com pany as accused is not  

m aintainable. 

 

9. But , however, a careful reading of the above decisions would 

resolve the apparent  inconsistency. The reasons for perm it t ing 

prosecut ion against  the directors when the com pany being shown as 

accused are stated in the decision first  cited and it  has to be 

understood when such is the case, the directors can individually be 

prosecuted without  the com pany being arraigned as accused.  

 

10. The Suprem e Court  in KRI SHNA TEXPORT AND CAPI TAL 

MARKETS LI MI TED v . I LA A. AGARW AL3  held that  Sect ion 138 

does not  adm it  any necessity or scope for reading into it ,  the 

                                                 
2
  (2012) 5 SCC 661  

3
  (2015) 8 SCC 28 
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requirem ent  that  the Directors of the Com pany in quest ion m ust  also 

be issued individual not ices under Sect ion 138;  such Directors, who 

are in charge of the affairs of the com pany and responsible for the 

affairs of the com pany would be aware of the receipt  of not ice by the 

com pany under Sect ion 138. But  here is a converse situat ion. 

Managing director is added and com pany is added. Can the sam e 

principle be borrowed in this case? The answer would be in the 

negat ive. Since directors are part  of the com pany, not ice to com pany 

m ay serve as not ice to the directors. But  not ice to one of it s partners, 

which m ay be in individual capacity, cannot  serve as not ice to the 

com pany. Any not ice com ing to the directors cannot  be t reated as 

not ice to the com pany, as the t ransact ions const itut ing the not ice m ay 

not  bear any nexus to the com pany affairs. 

 

 The decision in SUNI L BHARTI  MI TTAL v . CENTRAL BUREAU 

OF I NVESTI GATI ON 4  is relied upon by the counsel for the pet it ioner 

to support  his plea that  the m at ter needs to be rem anded to the Court  

below for m aking a reasoned order for allowing the pet it ion filed under 

Sect ion 319 Cr.P.C. to im plead the pet it ioner herein as an accused. 

 

11. However, the technical hurdle for adding this pet it ioner as A2 

lies in the language of Sect ion 138 of the Act . As already observed the 

pre-condit ions for init iat ing prosecut ion against  the accused are not  

fulfilled in this case. Hence, unless the com pany is put  on not ice about  

the liabilit y under the alleged cheque and unless the com pany fails to 

m ake the paym ent  under the said cheque, no prosecut ion can be 

init iated against  the com pany, by resort ing to Sect ion 319 Cr.P.C.  

                                                 
4
  (2015) 4 SCC 609 
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The com plainant  cannot  be perm it ted to subvert  the process of law 

that  is to follow a part icular course under a special enactm ent , by 

resort ing to a general provision. Hence, with the above, it  can be 

concluded that  the order of the Court  below, perm it t ing the 

im pleadm ent  of A2 as addit ional accused cannot  be sustained and 

hence, is set  aside and the proceedings against  the pet it ioner as A2 in 

CC.No.136 of 2009 on the file of the Judicial Magist rate of First  Class 

are hereby quashed. 

 

With the above observat ion, the cr im inal pet it ion is allowed.  

As a sequel, the m iscellaneous applicat ions, if any pending, shall stand 

closed.  

__________ 

T. RAJANI , J 
November 13, 2017 

DSK 


