
 

HON'BLE SRI JUSTICE M. SATYANARAYANA MURTHY 

CIVIL REVISION PETITION No.2231 of 2016  

ORDER:   

This petition is filed  under Sec tion 115 of CPC c ha lleng ing the order 

da ted  20.11.2015 in I.A.No.971 of 2014 in O.S.No.1956 of 2011 passed  by 

the VIII Add l. Senior Civil Judge, Ranga  Reddy Distric t d ismissing the 

app lic a tion filed  under Sec tion 5 of Limita tion Ac t to c ondone delay of 

616 days in filing  the petition under Order IX Rule 13 CPC to set aside the 

ex parte  dec ree, d t.06.11.2012.  

2. It is the c ase of the petitioner tha t he ava iled  the loan of 

Rs.4,50,000/ - from the respondent on 15.11.2008 in the p resenc e of 

witnesses and  exec uted  a  p romissory note in favour of the respondent.  

The petitioner was c a rrying  on rea l esta te business for the last more than 

10 years, he had  transac tions with P.Shiva  Kumar, Madhukar, K.Sinivas 

Reddy and  PMC Infra  Developers rep resented  by AK Chakravarthy, the 

petitioner c ould  not repay the amount as there was mutua l settlement 

between the petitioner and  the respondent in the p resenc e of elders and  

the petitioner agreed  to exec ute a  sa le deed   c onveying Plot No.392 

admeasuring  315 square ya rds in Sy.No.1133, 1141 to 1149 part of 

Ganapur village with those persons who owed  to the petitioner and  the 

petitioner agreed  to exec ute a  deed  of c onveyanc e  in favour of the 

respondent, the respondent agreed  to rec eive the sa id  p roperty towards 

d isc harge of loan, ac c ord ing ly exec uted  a  reg istered  sa le deed  

d t.16.07.2010 in favour of P.Sareena  Kumari daughter of the respondent 

and  la ter pa id  Rs.60,000/ - towards reg istra tion c harges in a  c a lendar c ase 

pend ing before the Court a t Thunga thurthy for the offenc e punishab le 

under Sec tion 138 of N.I. Ac t and  thereby the petitioner d id  not appear as 

the c la im was settled  before the elders and  c ourt, thus, the petitioner was 
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prevented  by suffic ient c ause and  p rayed  to c ondone delay of 616 days 

in filing  the petition under Order IX Rule 13 of CPC. 

3. The respondent filed  c ounter denying the materia l a llega tions inter 

a lia  c ontend ing tha t the petition is filed  to d rag the exec ution petition for 

some more time and  the petitioner on rec eip t of suit summons appeared  

through his c ounsel and  filed  vaka la t, but fa iled  to c ontest the matter and  

thereby it is evident tha t the petitioner rec eived  suit summons and  the 

exp lana tion offered  by the petitioner for his absenc e before the c ourt is 

settlement, but, it is not substantia ted  by any evidenc e and  p rayed  for 

d ismissa l of the petition.  

4. Upon hea ring  a rgument of both the c ounsel, the tria l Court on the 

ground  tha t the petitioner fa iled  to substantia te the c ontention tha t the 

petitioner was p revented  by suffic ient c ause to c ondone abnorma l delay 

of 616 days while observing  tha t the respondent is a  senior c itizen and  

retired  emp loyee who c annot even wa lk without support, thereby the 

matter c annot be d ragged  for some more time, d ismissed  the petition. 

5. Aggrieved  by the order passed  by the tria l Court, the p resent 

revision is filed  ra ising  va rious c ontentions ma inly third  pa rty a ffidavits of 

rela tives of respondent filed , but they were not c onsidered  by the tria l 

Court while dec id ing the petition filed  under Sec tion 5 of the Limita tion 

Ac t, apart from tha t the sa le deed  d isc loses tha t the exec ution of sa le 

deed  in favour of P.Sareena  Kumari in lieu of d isc harge of deb t.  But, this 

fac t was not taken by the tria l Court into c onsidera tion and  the tria l c ourt 

a lso gave undue p referenc e to the respondent who is senior c itizen 

without dec id ing  the petition on merits and  d ismissed  the petition. 

6. During  hearing , lea rned  c ounsel for the petitioner Sri S.R. Sanjeev 

Kumar while reitera ting  the c ontentions ra ised  in the grounds of revision, 

d rawn the a ttention of this c ourt to the third  pa rty a ffidavits whic h were 
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filed  by the petitioner who a re none other than the c lose rela tives of the 

respondent whic h c linc hing ly estab lished  tha t there was c ompromise 

between the pa rties and  pa id  Rs.60,000/ - before the Court a t 

Thunga thurthy where a  c a lendar c ase is pend ing for the offenc e under 

Sec tion 138 of N.I. Ac t and  even in the c ounter a lso the petitioner d id  not 

deny the exec ution of the doc uments but p leaded  otherwise.  Therefore, 

in the absenc e of any spec ific  denia l, d ismissa l of petition dec lining  to 

c ondone the delay of 616 days is illega l and  p rayed  to set aside the 

impugned order a llowing this revision petition. 

7. Whereas, the lea rned  c ounsel for the respondent Sri Syed . Mohd . Ali 

supported  the order passed  by the tria l c ourt in a ll respec ts while 

c ontend ing tha t the respondent is a  senior c itizen who advanc ed  amount 

from his retira l benefits and  not in a  position to move without the support 

of any person and  if the ex parte  dec ree is set aside, the respondent will 

put to serious inc onvenienc e and  p rayed  to d ismiss the petition. 

8. On c onsidering  the riva l c ontentions, the point tha t a rises for 

c onsidera tion is: 

“ Whether the petitioner is p revented  by a  c ause whic h is beyond     

reasonab le c ontrol of the petitioner, if so, whether delay of 616 days be 

c ondoned  in filing  the petition to set aside the ex pa rte dec ree 

d t.06.11.2012? 

9. The ma in endeavour of the c ounsel for the petitioner is tha t the suit 

c la im is settled  by exec uting  a  reg istered  sa le deed , d t.06.07.2010 in 

favour of P. Sareena  Kumari who is the daughter of the respondent.  A 

c opy of the sa le deed  is p lac ed  on rec ord  to estab lish tha t the petitioner 

exec uted  a  sa le deed  in favour of P.Sareena  Kumari and  if the c ontents 

of the doc ument a re looked  into, the petitioner appears to have rec eived  

the sa le c onsidera tion in c ash, tha t too, the sa le deed  was exec uted  in 
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the month of July, 2010; whereas the suit was filed  in the year 2011 i.e. 

a lmost 2 years p rior to filing  of suit. It is not his c ase tha t the petitioner d id  

not rec eive suit summons and  having rec eived  summons engaged  

c ounsel, but d id  not c ontest the matter on ac c ount of settlement referred  

above.  But, the settlement is not supported  by any materia l exc ep t the 

a ffidavits filed  by the third  pa rties who a re c losely rela ted  to the 

respondent a lleged ly.  But, p lac ing relianc e on third  pa rties is not 

ac c ep tab le though they a re rela ted  to the respondent sinc e there is 

every possib ility of enmity between the pa rties.  But, a t this stage it c annot 

be sa id  tha t on ac c ount of suit pend ing whether there was enmity or not 

between the parties.  However, it is for the petitioner to b ring  to the notic e 

of the c ourt about the settlement of the c la im when he engaged  c ounsel 

and  c ontested  the matter for some time, but rema ined  ex parte .  Sinc e 

the suit p romissory note was exec uted  on 15.11.2008 as per the a llega tions 

made in the p la int and  the sa le deed  was exec uted  on 16.07.2010 i.e. 

a lmost c omp letion of 1½ years approximately.  But, the rec ita l of 

doc ument would  show otherwise and  the c onsidera tion under the sa le 

deed  was rec eived  in c ash as per the rec ita ls.  If rea lly the sa le deed  was 

exec uted  in lieu of d isc harge of deb t, the question of rec eiving c ash 

c onsidera tion would  not a rise. Therefore, it is d iffic ult to ac c ep t the 

c ontention tha t there was c ompromise, thereby he d id  not c ontest the 

suit. If rea lly the petitioner pa id  the amount or d isc harged  the deb t due, 

he would  have b rought to the notic e of this c ourt through the c ounsel 

whom he engaged  a t least by filing  a  memo for rec ord ing full sa tisfac tion 

and  the amount has been pa id  outside the c ourt.  But, no suc h steps were 

taken.  Therefore, it is d iffic ult to ac c ep t the c ontention tha t the petitioner 

was p revented  by c ause whic h is beyond  his reasonab le c ontrol to 

c ondone the abnorma l delay of 616 days. 
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10. The other c ontention ra ised  by the c ounsel for the petitioner is tha t 

the respondent d id  not deny the settlement who p leaded  tha t the 

settlement was towards d isc harge of interest and  reg istra tion c harges.  

The va lue of the p roperty as per the rec ita ls of the doc ument is 

Rs.2,52,000/ - and  the deb t due under the p romissory note was 

Rs.4,50,000/ -, interest ac c rued  thereon was Rs.2,34,500/ -. In suc h a  c ase, it 

is d iffic ult to ac c ep t tha t the petitioner exec uted  a  reg istered  sa le deed  in 

lieu of d isc harge of deb t due for Rs.7,34,500/ - i.e. the suit amount.  Henc e, 

the exec ution of sa le deed  only towards interest has to be ac c ep ted  

p rima  fac ie without c onc ed ing.  Even otherwise, the petitioner has to 

exp la in eac h and  every day’s delay to get the delay c ondoned  in filing  

the petition under Order IX Rule 13 of CPC.  But, exc ep t genera l 

exp lana tion, the petitioner d id  not g ive any spec ific  exp lana tion why he 

d id  not c ontest the matter and  rema ined  ex parte  before the tria l Court 

having engaged  a  c ounsel on rec eip t of summons.  Therefore, the delay 

c annot be c ondoned  a t this stage as I find  tha t the petitioner was not 

p revented  by a  c ause whic h is beyond  his reasonab le c ontrol.  

11. The revision petition is filed  under Sec tion 115 of CPC and  the 

jurisd ic tion of this c ourt is limited  and  this c ourt c an exerc ise jurisd ic tion 

only when the subord ina te c ourt fa ils to exerc ise its jurisd ic tion tha t vested  

on it or exerc ised  jurisd ic tion whic h is not vested  on it or whether the c ourt 

exerc ised  suc h jurisd ic tion illega lly and  irregula rly.  But, here the tria l Court 

exerc ised  its jurisd ic tion and  dec lined  to c ondone abnorma l delay of 616 

days in filing  the petition under Order IX Rule 13 CPC to set aside the ex 

parte dec ree.  The petitioner fa iled  to sa tisfy any of the c ond itions to 

exerc ise jurisd ic tion under Sec tion 115 of CPC.  This c ourt c annot reverse 

the find ing rec orded  by the tria l Court sinc e the find ing is based  on purely 

d isc retion.  
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12. In the result, revision petition is d ismissed .  There sha ll be no order as 

to c osts.   

Misc ellaneous petitions, if any, pend ing in this revision petition sha ll 

stand  c losed . 

                            

_______________________________ 

                                                                          M. SATYANARAYANA MURTHY, J

  

Date:12-07-2017 

Cc m 
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